United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






IS 


Washington, D. C. 


Pares or Byzon S. Ad, 


IX THE 


United States Court of Appeals 


U^'TrJ -T V. . > 

for the District of.Colombia . .. , 


. • i ^ V 

Die* i H i ^-5 

April Term, 1942 | 

-FILED VA 


No. 8346 


SWITCHMEN’S UNION OF NORTH AMERICA, In its 
own right, etc., T. C. CASHEN, JOHN 'W. WOLFE and 
R. F. ROCKWELL, As representatives of the class of 
yardmen employed on the Michigan Central Railroad 
Company and the New York Central Railroad Company 
—Lines West who are members of the Switchmen’s 
Union of North America, Appellants, 


NATIONAL MEDIATION BOARD, GEORGE A. COOK, 
OTTO S. BEYER and DAVID J. LEWIS, Individually 
and as members of the National Mediation Board, and 
BROTHERHOOD OF RAILROAD TRAINMEN, a 
voluntary unincorporated association, NEW YORK 
CENTRAL RAILROAD CO., a New York corporation, 
MICHIGAN CENTRAL RAILROAD CO., a Michigan 
corporation, Appellees. 

Appeal from the District Court of the United States for the 

District of Columbia 







INDEX. 

Page 

Docket Entries . 1-2 

Amended Complaint . 3 

i Exhibit “A”—Findings of National Mediation 
Board. 31 

Exhibit “B”—Certification of National Mediation 
Board. 54 

Amended Answer of the Defendants, National Media¬ 
tion Board, Cook, Beyer and Lewis .. 57 

Amended Answer of the Defendant, Brotherhood of 
Railroad Trainmen. 65 

Answer of the Defendants, The New York Central Rail¬ 
road Company and The Michigan Central Railroad 
Company. 74 

Stipulation. 84 

United States District Court for the District of Colum¬ 
bia Findings of Fact and Conclusions of Law.... 86 

Judgment. 92 

Excerpts from Reporter’s Transcript of Proceedings of 
Investigation by National Mediation Board. 93 

Testimony of Walter G. Cantley. 96 

Testimony of E. F. Swan . 130 

Testimony of C. E. Robinson. 138 

Testimony of C. E. Keeler . 145 

Testimony of C. E. Umbanhowar. 148 

Testimony of AY. P. Kennedy . 153 

* Testimony of John G. AValber. 159 




















CONSOLIDATED APPENDIX FOE APPELLANTS 

AND APPELLEES. 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

DESIGNATED. 


numbs* 


11938 


tIVIL DOCKET 

DISTRICT COURT OF THE UNITED STAIRS FOR THE DISTRICT OF COLUMBIA 






rl#t| ssd m Ik*lagal rsprasantatlYt of_ 

tk* f*«4**a» soaaiatiag of foraatm or soa- 
Iwtmi kolpor* or kitkMMi srttsktandsrs 
u4 hi rttiriir i| w »O n 1* tks aaplojr 
•f tk* w«ki|u Ossdral min«4 0«pujr o4 
Ik* York 0«n\7il kUfni Company - Lisas 
Rast, I Llwmo* *vibm« Bsffalo, Rsw York ( 


! T« 0. OAdEXM, » Liaarood ‘ttt. Bnffals, ftv York, 
ft» V. ROLFE, M4 Mod fork Asad. Olsrslaad 
■slgkts, Okie, and 

a, F, ROOEVBLL, R.F.D, No, *, Jasksoa, Uiehigas, 
As roprosoatotlTos of tk* elaas of yard*** 
saqploysd os tk* Mlskigas Caatral Railroad 
Oonposjr ssd tk* Nn York 0*atr*l Railroad 
Coatpaay - Limas tost t4o ar* aaabars of tko 
Bolt skaas* s Vklm of Bortk-AMrlsa, 

Flatstiffs, 


ATTORN*YB 




R.fctJb 

& 


ACTION FOR 




TAXED COOTS 


'AMotaqr, 




Oi Appla, 


/ RATIONAL MEDIATION BOARD, Old ZatorlOT Da part mast 
BuilAlM, l*tk * F dtraata, M* V*, laablngtoo, D, 0, 
z 0*0BOX A. COOX, ” 

T • OTTO 6. BEYER, aad 

DATE a DAYZD J, Ilsid, Individually aad as sssksro. sf.»4t 
^ Rational Madiatiom Board, Old Zstorlaar Dapart- - 

■sot Building, letk 4 F 9tr*sts, H. I„ 

< Washington D. C., 
ssd 

j" BROTHERHOOD OF R»ILR0.U> ’JRAIMUUi, a to Isa tar? sa- 

t lMsrpsratsd association, Olaralaad, Okie, 




atUtdLtf 

tz&rl'jz. 

tv 




•• 73.< 
- */0 
>. ' 4/ 




£^C4**l.( zy ■4) / <rry*/2S<zst*’k- jZ/t*/ ' 

// , , , // W // // ^?///» 

*• ^^LoAaTi^aiL QiAATs’MiA,- _ jLAA«' 

/ 3. c)\ »L ^iAV-vU> A Iwv 

. v /* . .J L 

^ ' 11 ^ w w y ~ &***£/ 

GLajua ^ 7 /la/T-*, «P cLa^L /»u*jfc*»N ^ * in kii // * 

O s /¥ 'Jt^CLc-C^i. ♦ 

" /? 

•I * US (X* **Al d*l**<iux~jtoljS{, 3 + */ /# 

— 6^ ^ *.i(cmk 7 (OAAVXtfi. *4. <SO-^vK» •• 

" */ A«<< u .a ^ y R^f< -^d* A t 

3 

—F tcotodt+m fouV (> ytUd/U&As? 

/ <^*7 t->&b * t ^ \ 

•* /S Cbyyi&vieUct &cn^sfi/<x<sisU' y£v>£u&(/) ' F 

/. " ~>^crH^V<^<syLy&7 ^<ZrH**i.dt*6<tQryryk ?o f <• */ sw f/V>^y/ 

ft ■ /1 / • * • (/) * * " /' <* * 

/fKi r 'S£fiJdtSd$Zjb af&Wt-lljfind# iftJ'tatju**** tyfrr?/ £ 

' I^F a+fid+tet*.*1. > y 

# <&Arw /dczfi ff &4*+4*tL +/ 1 ^ ^ /K *-r*r+/$* ,/tvi f 

>■ TilvftSfj yjjwdwi F~ &cAi\ mur&* f******* w I 


rf/i /*+-- VSeLA^+y ^ 7 

^(U /tf' &/ykuiA. /Q/u2fc4iffAA*r* tf*U ~^V t/u^G ~f '• ?■-*>- Y •• 

7 '' daMAn^ d^yaAi««• 

■ * »■!«•* ^ ^ y ♦‘A ^ 

u - *' F 1 


* I Taras 


- - 


W 


i7o ^ sf^y/ , V 


i&ujtJ&Avri+tt* Z6ct**/ if cut /J * V 

/fycujf f CCmt*&4c>**t4A/vd‘*fe{'*^€m4lm**ZZ~f *-*•* *¥ 

s “ 


A** 




--- .--- r ___—^ -AM2<^>»■»» 0^„s<m 

* - NV ^A^UAWiL/Lflkrw’ n \ 

% 5^ju« »^*«kJ** * A,v’® 

v vT. \ dL *^vuT£/*4^5QL a* .W «» 1 

- ^ rf* ^ ’hir' ■ft-i*'' ^ . 


- W* ** /$6u*HiJA fJAa«/4^ <£ 

jfy /i+^ 

«A. / ^ . y /• n- 


// 

/# 


// 

♦ 


'OC"»*U 


^ - 


'£o-r*.eC +r%s a J k^Lt '+jL/fSo *<»^S( ! ^cfr/> . 

«&«/ lAASutAyA^^As+y*^£ 



11 Ou4 l^ Pltfk ftvtmo* lor br#UmiiAA.<«« wi U4*ct>#* Ip* 
* '* li 

•* * r • • **.*>>c* 

— — — . ^r a, ^ ai 3 ri i^ 'jAi 


f**l)*C*<»* 

^ J 



# • 


^■- eT 












3 


4 AMENDED COMPLAINT TO ENJOIN AND SET 

ASIDE ACTION OF THE NATIONAL 
MEDIATION BOAED. 

Filed Apr 24 1942 

Pursuant to leave of Court heretofore had and obtained 
on the 15th day of April, 1942, the plaintiffs, Switchmen’s 
Union of North America, and T. C. Cashen, International 
President of Switchmen’s Union of North America, 

5 John W. Wolfe and R. F. Rockwell, (representatives 
and members of the class of yardmen employed by 

New York Central Railroad—Lines West of Buffalo, and the 
Michigan Central Railroad Company, and who are members 
of Switchmen’s Union of North America), file this amended 
complaint on behalf of themselves and on behalf of all yard- 
ment of the New York Central Railroad—Lines West of 
Buffalo, and the Michigan Central Railroad Company, and 
on behalf of such other persons as have an interest herein 
and may by proper proceedings be made parties hereto, and 
respectfully show this Honorable Court as follows: 

Par. 1. The plaintiff, Switchmen’s Union of North Amer¬ 
ica, (sometimes hereinafter referred to as 4 ‘Switchmen’s 
Union”), with its principal office at Buffalo, New York, is a 
voluntary unincorporated association composed of em¬ 
ployees of various railroads throughout the United States 
and Canada, who serve the railroads as yardmen (consist¬ 
ing of foremen or conductors, helpers or brakemen, switch- 
tenders and car retarder operators.) Membership in the 
Switchmen’s Union is confined to persons actually employed 
in switching service, such as switchmen, (foremen or conduc¬ 
tors, helpers or brakemen) switch tenders, tower men, inter¬ 
locking men, car retarder operators and yard masters. 

On July 1, 1940, and for many years prior thereto, the 
plaintiff, Switchmen’s Union, represented for the purpose 
of collective bargaining the yardmen (consisting of foremen 
or conductors, helpers or brakemen, switchtenders and car 
retarder operators) employed by the New York Central 
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Railroad Company in certain of its yards located west of 
Buffalo, New York, and by the Michigan Central Railroad 
Company in its yards located west of Detroit, Michi- 

6 gan, and negotiated and entered into collective bar¬ 
gaining agreements on behalf of the said yardmen so 

employed concerning rates of pay, hours of service, rules 
and working conditions. 

Par. 2. The plaintiff, T. C. Cashen, is International Pres¬ 
ident and a member of the Switchmen’s Union, and a resi¬ 
dent of Buffalo, New York. 

Par. 3. The plaintiff, John W. Wolfe, is a member and 
Chairman of the General Adjustment Committee of the 
Switchmen’s Union on the New York Central Railroad— 
Lines West of Buffalo, and a resident of Cleveland Heights, 
Ohio. 

Par. 4. The plaintiff, R. F. Rockwell, is a member and 
Chairman of the General Adjustment Committee of the 
Switchmen’s Union on the Michigan Central Railroad Com¬ 
pany, and is a resident of Jackson, Michigan. 

Par. 5. The defendant, National Mediation Board, is an 
independent agency in the executive branch of the United 
States Government created by Public Law No. 442, 73rd 
Congress (45 U. S. C. A., 151 et seq.), commonly known as 
the “Railway Labor Act”, of whose seal this Court under 
the terms of said Act takes notice, with its principal office 
in the District of Columbia. 

Par. 6. The defendant, George A. Cook, is a citizen of the 
United States, a resident of the District of Columbia, and 
a member and Chairman of the said National Mediation 
Board, and is sued herein as a member of said National Me¬ 
diation Board. 

Par. 7. The defendant, Otto S. Beyer, is a citizen of the 
United States, a resident of the District of Columbia, and a 
member of said National Mediation Board, and is sued here¬ 
in as a member of said National Mediation Board. 

7 Par. 8. The defendant, David J. Lewis, is a citizen 
of the United States, a resident of the District of Co- 
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lumbia, and is a member of the National Mediation Board, 
and is sned herein as a member of said National Mediation 
Board. 

Par. 9. The defendant, Brotherhood of Railroad Train¬ 
men, (sometimes hereinafter referred to as the “Train¬ 
men”), is a voluntary unincorporated association having its 
principal office in the City of Cleveland, State of Ohio. It 
is a labor union composed of employees of various railroads 
throughout the United States and Canada who serve such 
carriers as conductors, brakemen, yardmen, baggagemen 
and other service employees. Membership in the defendant 
“Trainmen” is not confined to employees engaged in switch¬ 
ing service but is composed of persons, the majority of 
whom are engaged in road service as brakemen, road con¬ 
ductors, as well as dining car stewards, ticket collectors, 
gate tenders, and yardmen. 

Par. 10. The defendant, New York Central Railroad Com¬ 
pany, a New York corporation, is a corporate common car¬ 
rier by railroad with its principal place of business in New 
York, N. Y. 

Par. 11. The defendant, Michigan Central Railroad Com¬ 
pany, a Michigan corporation, is a corporate common car¬ 
rier by railroad with its principal place of business at De¬ 
troit, Michigan. 

8 Par. 12. This is a suit of a civil nature, which arises 

under the Constitution and Laws of the United States, 
particularly under the Act of Congress of May 20, 1926, 
known as the Railway Labor Act, 44 Stat. 577, as amended 
June 21, 1934, by Public Act No. 442 of the 73rd Congress 
of the United States, and the laws of the United States re¬ 
lating to interstate commerce, and is instituted pursuant to 
the provisions of said Railway Labor Act as amended and 
the laws of the United States relating to interstate com¬ 
merce, and also under the general equity jurisdiction of this 
Court, by reason whereof this Court has jurisdiction of this 
suit. 
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This suit is brought by the plaintiff's to have vacated., can¬ 
celled, set aside and declared null and void and of no effect 
certain findings and conclusions made and entered by the 
defendant Board and the defendant members thereof on 
May 27,1941, in Case No. R-690, entitled “In the Matter of 
Representation of Employees of the New York Central Rail- 
toad Company”, wherein it was arbitrarily, capriciously, 
Unreasonably and contrary to law determined by the defen¬ 
dant Board and members thereof that a bona fide represen¬ 
tation dispute existed among employees of the New York 
Central Railroad Company—Lines East, the New York 
Central Railroad Company—Lines West, Boston & Albany 
Railway Company, Cleveland, Cincinnati, Chicago and St. 
Louis Railway Company, Toledo & Ohio Central Railway 
Company and Michigan Central Railroad Company serving 
said railroads as yardmen (consisting of foremen or con¬ 
ductors, helpers or brakemen, switchtenders and car re¬ 
tarder operators), that employees of the New York Cen¬ 
tral Railroad Company—Lines East, New York Central 
Railroad Company—Lines West, Michigan Central Rail¬ 
road Company, Boston & Albany Railway Company, 
9 Toledo & Ohio Central Railway Company, Cleveland, 
Cincinnati, Chicago and St. Louis Railway Company, 
serving said companies as yardmen, be combined under the 
Railway Labor Act in the selection of a single representa¬ 
tive for the purpose of collective bargaining, and that nu¬ 
merous separate carriers controlled by the New York Cen¬ 
tral Railroad Company through leases or stock ownership 
constitute a single carrier for the purpose of collective bar¬ 
gaining under the Railway Labor Act; and to have vacated, 
cancelled, set aside and declared null and void and of no 
effect, because arbitrary, capricious and contrary to law, the 
certification issued by said Board and the defendant mem¬ 
bers thereof on October 22,1941, in the said case No. R-690, 
certifying the defendant, Brotherhood of Railroad Train¬ 
men, as the representative of employees of the New York 
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Central Railroad Company—Lines West, and of the Michi¬ 
gan Central Railroad Company serving said companies in 
the capacity of yardmen, for the purposes of collective bar¬ 
gaining; and to enjoin the defendants, New York Central 
Railroad Company, Michigan Central Railroad Company, 
and Brotherhood of Railroad Trainmen, their officers and 
agents, from negotiating or entering into any agreement or 
agreements predicated upon the said certification of the 
Board under date of October 22, 1941, concerning wages, 
hours, rules or working conditions relative to the yardmen 
employed by the New York Central Railroad Company— 
Lines West, and the Michigan Central Railroad Company, 
all for reasons which will more particularly appear herein¬ 
after. 

Par. 13. Prior to December, 1914, the Lake Shore & Mich¬ 
igan Southern Railway Company, a common carrier by rail¬ 
road, operated lines extending generally from Buffalo, N. Y. 
to Chicago, Ill. Prior to December, 1914, the New York 
Central & Hudson River Railroad Company, a com- 
10 mon carrier by railroad, operated lines extending 
generally from New York, N. Y. to Buffalo, N. Y. In 
December, 1914, the Lake Shore & Michigan Southern Rail¬ 
way Company and the New York Central & Hudson River 
Railroad Company were consolidated to form the New York 
Central Railroad Company, extending from New York, N. Y. 
to Chicago, Ill. That portion of the New York Central Rail¬ 
road Company which formerly comprised the Lake Shore & 
Michigan Southern Railway Company is now commonly 
known as the New York Central—Lines West of Buffalo; 
and that portion of the New York Central Railroad Com¬ 
pany which formerly comprised the New York Central & 
Hudson River Railroad Company is now commonly known 
as the New York Central—Lines East. Pursuant to the In¬ 
terstate Commerce Act and amendments thereto and regu¬ 
lations of the Interstate Commerce Commission thereunder, 
the New York Central Railroad Company—Lines East and 
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the New York Central Railroad Company—Lines West, each 
furnishes the Interstate Commerce Commission with sepa¬ 
rate monthly accident reports covering its respective opera¬ 
tions and properties. 

The New York Central Railroad Company controls nu¬ 
merous other railroads through long-term leases or owner¬ 
ship of stock. The New York Central Railroad Company 
together with the numerous other railroads so controlled 
are operated under the trade name of New York Central 
Railroad System. Among the numerous railroads so con¬ 
trolled are the following, each and all of which are subject 
to the Interstate Commerce Act: 

(a) The Cleveland, Cincinnati, Chicago & St. Louis Rail¬ 
way Company (sometimes herein referred to as the “Big 

Four”), which is an Ohio and Indiana corporation 
11 and owns a line of railroad transporting freight and 
passengers in interstate commerce. 

(b) The Michigan Central Railroad Company (sometimes 
herein referred to as “Michigan Central”), which is a Mich¬ 
igan corporation and owns a line of railroad transporting 
freight and passengers in interstate commerce. 

Effective February 1,1930, the Big Four, then operating a 
railroad generally from Cleveland, Ohio, to Cincinnati, Ohio, 
Chicago, Illinois, and St. Louis, Missouri, and the Michigan 
Central Railroad Company, then operating a line of rail¬ 
road extending generally from Buffalo, New York, to Chi¬ 
cago, Ill., through Detroit, Michigan, leased their respective 
properties to the New York Central Railroad Company for 
a term of ninety-nine years. 

(c) The Boston & Albany Railroad Company (sometimes 
herein referred to as the “Boston & Albany”), which is a 
Massachusetts and New York corporation and owns a line 
of railroad transporting freight and passengers in inter¬ 
state commerce. Effective July 1, 1900, the Boston & Al¬ 
bany leased its property to the New York Central Railroad 
Company for a term of ninety-nine years. 


9 


(d) The Todelo & Ohio Central Railway Company (some¬ 
times herein referred to as the “Ohio Central”)* which is an 
Ohio corporation and owns a line of railroad transporting 
freight and passengers in interstate commerce. Effective 
January 1,1922, the Ohio Central leased its property to the 
New York Central Railroad Company to continue for the 
corporate existence of the lessor company. 

12 Pursuant to the Interstate Commerce Act and 
amendments thereto and regulations of the Interstate 
Commerce Commission thereunder, the Big Four, the Mich¬ 
igan Central, the Boston & Albany and the Ohio Central each 
furnishes separate annual financial reports and separate 
monthly accident reports covering its respective properties 
and its respective operations. Likewise, the Boston & Al¬ 
bany, in addition to the said annual financial reports and 
monthly accident reports, furnishes the Interstate Com¬ 
merce Commission with annual operating reports. 

Likewise, the New York Central Railroad Company does 
not file with the Interstate Commerce Commission all of the 
reports required by said Commission for each of the lessor, 
subsidiary and consolidated carriers, comprising the New 
York Central Railroad System, other than the carriers last 
mentioned above. The New York Central Railroad Com¬ 
pany; files with the Interstate Commerce Commission only 
one type of report, an operating report, for only certain of 
the carriers comprising the New York Central Railroad 
System. Some of the subsidiary carriers of the New York 
Central Railroad System, separately file operating reports, 
and all of the lessor, controlled and subsidiary carriers sep¬ 
arately file various other types of reports with the Inter¬ 
state Commerce Commission including annual financial re¬ 
ports. Illustrative of the said numerous carriers so filing 
said separate reports are the Pittsburgh & Lake Erie Com¬ 
pany (sometimes herein referred to as the “Pittsburgh & 
Lake Erie”), a Pennsylvania and Ohio corporation, and the 
Peoria & Eastern Railway Company (sometimes herein re- 
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ferred to as the “Peoria and Eastern”), an Illinois corpo¬ 
ration, each of which carriers are subsidiaries of the New 
York Central Railroad Company, and each of which car¬ 
riers tiles separate annual financial reports, monthly acci¬ 
dent reports, and annual separate reports. 

13 Par. 14. Long prior to December, 1914, when that 
portion of the New York Central Railroad Company 
now known as Lines West of Buffalo was a separate corpo¬ 
rate carrier by railroad under the name of the Lake Shore 
& Michigan Southern Railway, the said Switchmen’s Union 
iiegotiated and maintained a schedule or agreement "with 
said Lake Shore & Michigan Southern Railway concerning 
rates of pay, hours, rules and working conditions of yard¬ 
men employed on the said railroad, which said yardmen con¬ 
stitute a separate class or craft of employees. The said 
agreement, with certain modifications and additions, is now 
and has continuously been in full force and effect. On July 
2, 1940 and during the many years prior thereto that the 
said agreement or schedule was in effect, the Switchmen’s 
Union was the representative of the said yardmen for the 
purpose of collective bargaining agreements concerning 
rates of pay, hours, rules and working conditions of the said 
craft or class of employees. 

Likewise, long prior to the year 1930, the said Switch¬ 
men’s Union negotiated and maintained a schedule or agree¬ 
ment with the Michigan Central concerning rates of pay, 
hours, rules and working conditions of yardmen employed 
on the Michigan Central, which said yardmen constitute a 
separate craft or class of employees. The said agreement 
with certain modifications and additions is now and has con¬ 
tinuously been in full force and effect. On July 2,1940, and 
during the many years prior thereto that the said agreement 
or schedule was in effect, the Switchmen’s Union was the 
representative of the said yardmen for the purpose of col¬ 
lective bargaining and for negotiating and maintaining col¬ 
lective bargaining agreements with the Michigan Central 
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concerning rates of pay, hours, rales and working condi¬ 
tions of the said craft or class of employees. 

14 The said yardmen so employed on the New York Cen¬ 
tral—Lines West, and the Michigan Central, during 

the many years that the aforesaid agreements or schedules 
with the Switchmen’s Union were in effect, acquired certain 
positions on seniority rosters, maintained and established 
pursuant to the provisions of the said agreements or sched¬ 
ules. The said positions on the said seniority rosters con¬ 
stitute seniority rights which are valuable, contractual prop¬ 
erty rights. These valuable, contractual property rights 
will be destroyed if the Findings and Order and the certifi¬ 
cation of the defendant, Mediation Board, which said Find¬ 
ings and Order and certification are hereinafter described 
in detail, are not vacated and set aside, and the defendant, 
Trainmen, are permitted to negotiate and maintain pursu¬ 
ant to the said certification a new contract affecting the said 
yardmen so employed on the New York Central—Lines 
West, and the Michigan Central. 

Par. 15. The defendant Trainmen on and prior to July 
2, 1940, represented for the purposes of collective bargain¬ 
ing under the Railway Labor Act the yardmen employed on 
the New: York Central—Lines East, the Ohio Central, the 
Big Four, and the Boston & Albany. On said date all yard¬ 
men employed on each of said lines w'ere working under an 
agreement or schedule which had been separately negotiated 
wfith each of said lines by the Trainmen. On said date no 
one w'as questioning the right of the Trainmen to represent 
the yardmen employed on each of said lines for the purposes 
of collective bargaining. 

Par. 16. On and long prior to July 2,1940, the lessor, sub¬ 
sidiary and consolidated carriers comprising the New York 
Central Railroad System, and particularly the Boston & 
Albany Railway Company, The Cleveland, Cincinnati, 

15 Chicago & St. Louis Railway Company, The Toledo 
& Ohio Central Railway Company, The Michigan 
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Central Railroad Company, the New York Central Railroad 
Company—Lines East, the New York Central Railroad 
Company—Lines West, the Pittsburgh & Lake Erie Rail¬ 
road Company, the Peoria & Eastern Railway Company, 
and other have generally negotiated and maintained, and 
continue to negotiate and maintain, separate contracts con¬ 
cerning rates of pay, hours and working conditions affecting 
employees in practically all of the railroad crafts or classes 
familiar to the railroad industry. On and long prior to July 
2,1940, other railway labor organizations, national in scope, 
represented employees of various crafts or classes in bar¬ 
gaining collectively with the several units or lines of the 
so-called New York Central Railroad System. Employees 
in the general classes of engineers, firemen, train dispatch¬ 
ers, clerical employees, maintenance-of-way employees and 
signal employees, through their respective national or inter¬ 
national labor organizations, have negotiated and maintain 
separate agreements concerning rates of pay, rules and 
working conditions with various units or lines of the so- 
called New York Central System. It has been the general 
custom and practice for labor organizations representing 
employees of the various classes or crafts employed on the 
so-called New York Central System to negotiate separate 
and distinct working agreements for employees attached to 
the New York Central Railroad—Lines East, to the New 
York Central Railroad—Lines West, to the Boston & Al¬ 
bany, to the Michigan Central, to the Big Four, and to the 
Ohio Central Lines. With the exception of the agreement 
covering dining-car stewards, there is not now and never 
has been an agreement concerning rates of pay, rules 
16 or working conditions applicable to the entire system. 

Par. 17. The pertinent provisions of the Railway 
Labor Act defining its purpose, announcing rights and priv¬ 
ileges of those affected thereby, and conferring jurisdiction 
upon the National Mediation Board and its members there¬ 
of, are as follows: 
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“Section 1. First. The term ‘ carrier’ includes any ex¬ 
press company, sleeping-car company, carrier by railroad, 
subject to the Interstate Commerce Act, and any Company 
which is directly or indirectly owned or controlled by or un¬ 
der common control with any carrier by railroad and which 
operates any equipment or facilities or performs any ser¬ 
vice (other than trucking service) in connection with the 
transportation, receipt, delivery, elevation transfer in tran¬ 
sit, refrigeration or icing, storage, and handling of property 
transported by railroad, and any receiver, trustee, or other 
individual or body, judicial or otherwise, when in the pos¬ 
session of the business of any such ‘carrier’: Provided, 
however, that the term ‘carrier’ shall not include any street, 
interurban, or suburban electric railway, unless such rail¬ 
way is operating as a part of a general steam-railroad sys¬ 
tem of transportation, but shall not exclude any part of the 
general steam-railroad system of transportation now or 
hereafter operated by any other motive power. The Inter¬ 
state Commerce Commission is hereby authorized and di¬ 
rected upon request of the Mediation Board or upon com¬ 
plaint of any party interested to determine after hearing 
whether any line operated by electric power falls within the 
terms of this proviso. 

Fifth. The term ‘ employee ’ as used herein includes every 
person in the service of a carrier (subject to its continuing 
authority to supervise and direct the manner of rendition of 
his service) who performed any work defined as that of an 
employee or subordinate official in the orders of the Inter¬ 
state Commerce Commission now in effect, and as the same 
may be amended or interpreted by orders hereafter entered 
by the Commission pursuant to the authority which is here¬ 
by conferred upon it to enter orders amending or interpret¬ 
ing such existing orders; Provided, however, that no occu¬ 
pational classification made by order of the Interstate Com¬ 
merce Commission shall be construed to define the 
17 crafts according to which railway employees may be 
organized by their voluntary action, nor shall the 
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jurisdiction or powers of such employee organizations be 
regarded as in any way limited or defined by the provisions 
of this Act or by the orders of the Commission. 

Sixth. The term * representative* means any person or 
persons, labor union, organization, or corporation desig¬ 
nated either by a carrier or group of carriers or by its or 
their employees, to act for it or them. 

Section 2, (1) To avoid any interruption to commerce or 
to the operation of any carrier engaged therein; (2) to for¬ 
bid any limitation upon freedom of association among em¬ 
ployees or any denial, as a condition of employment or other¬ 
wise, of the right of employees to join a labor organization; 
(3) to provide for the complete independence of carriers 
and of employees in the matter of self-organization; (4) to 
provide for the prompt and orderly settlement of all dis¬ 
putes concerning rates of pay, rules, or working conditions; 
(5) to provide for the prompt and orderly settlement of all 
disputes growing out of grievances or out of the interpreta¬ 
tion or application of agreements covering rates of pay, 
rules, or working conditions. 

Fourth. Employees shall have the right to organize and 
bargain collectively through representatives of their own 
choosing. The majority of any craft or class of employees 
shall have the right to determine who shall be the represen¬ 
tative of the craft or class for the purposes of this Act. No 
carrier, its officers or agents, shall deny or in any way ques¬ 
tion the right of its employees to join, organize, or assist in 
organizing the labor organization of their choice, and it 
shall be unlawful for any carrier to interfere in any way 
with the organization of its employees, or to use the funds 
of the carrier in maintaining or assisting or contributing 
to any labor organization, labor representative, or other 
agency of collective bargaining, or in performing any work 
therefor, or to influence or coerce employees in an effort to 
induce them to join or remain or not to join or remain mem¬ 
bers of any labor organization or to deduct from the wages 
of employees any dues, fees, assessments, or other contri- 
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butions payable to labor organizations, or to collect or to 
assist in the collection of any such dues, fees, assessments, 
or other contributions: Provided, That nothing in this Act 
shall be construed to prohibit a carrier from permit- 
18 ting an employee, individually, or local representa¬ 
tives of employees from conferring with manage¬ 
ment during working hours without loss of time, or to pro¬ 
hibit a carrier from furnishing free transportation to its 
employees while engaged in the business of a labor organi¬ 
zation. 

Ninth. If any dispute shall arise among a carrier’s em¬ 
ployees as to who are the representatives of such employees 
designated and authorized in accordance with the require¬ 
ments of this Act, it shall be the duty of the Mediation Board 
upon request of either party to the dispute, to investigate 
such dispute and to certify to both parties, in writing, with¬ 
in thirty days after the receipt of the invocation of its ser¬ 
vices the name or names of the individuals or organizations 
that have been designated and authorized to represent the 
employees involved in the dispute, and certify the same to 
the carrier. Upon receipt of such certification the carrier 
shall treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this Act. 
In such an investigation, the Mediation Board shall be au¬ 
thorized to take a secret ballot of the employees involved, or 
to utilize any other appropriate method of ascertaining the 
names of their duly designated and authorized representa¬ 
tives in such manner as shall insure the choice of represen¬ 
tatives by the employees without interference, influence, or 
coercion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board shall 
designate who may participate in the election and establish 
the rules to govern the election, or may appoint a committee 
of three neutral persons who after hearing shall within ten 
days designate the employees who may participate in the 
election. The Board shall have access to and have power to 
make copies of the books and records of the carriers to ob- 
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tain and utilize such information as may be deemed neces¬ 
sary by it to carry out the purposes and provisions of this 
paragraph.’’ 

19 Par. 18. On July 2,1940, the Brotherhood of Rail¬ 
way Trainmen, in writing, invoked the services of the 
National Mediation Board to investigate an alleged repre¬ 
sentation dispute among employees constituting the craft or 
class of yardmen (consisting of foremen or conductors, help¬ 
ers or brakemen, switchtenders and car retarder operators) 
in the employ of the “New York Central Railroad System”. 
A copy of the invocation cannot be incorporated herein or 
attached hereto because the National Mediation Board and 
its officers, upon request, have refused to furnish a copy or 
divulge the contents of said written invocation. 

I Par. 19. On January 20, 1941, the National Mediation 
Board assigned a mediator to begin the investigation of the 
alleged dispute. Representatives of the Brotherhood of 
Railroad Trainmen and representatives of the Switchmen’s 
Union did not agree upon an eligible list of voters. There¬ 
after, on February 10, 1941, the National Mediation Board 
gave notice to interested parties of a hearing to be held by 
the Board, which reads in part as follows: 

“Whereas, the representative of the Brotherhood of Rail¬ 
road Trainmen and the Switchmen’s Union of North Amer¬ 
ica could not be brought into agreement as to whether all of 
the yardmen together, employed by the lines and railroads 
composing the New York Central System, as outlined by 
the Brotherhood of Railroad Trainmen and hereinbefore 
mentioned, constitute the basis upon which their represen¬ 
tation should be determined under the provisions of the 
Railway Labor Act or whether this basis of representation 
should be by the yardmen as employed on individual lines or 
railroads and lines of the New York Central System, by 
some portion or portions thereof, or by some combination 
of these lines or railroads.” 
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Beginning at 10 o’clock in the forenoon of February 20th, 
and concluding at 3 o’clock P. M. on February 21st, 

20 the Board conducted a hearing at its offices in Wash¬ 
ington, D. C. On May 27, 1941, the Board issued its 

Findings and Order, a copy of which is hereto attached, 
marked “Exhibit A” and made a part hereof. 

Par. 20. Subsequent to the findings and order of the 
Board, mediators were assigned to conclude the investiga¬ 
tion of the alleged dispute by conducting an election among 
the yardmen of the New York Central—Lines East, New 
York Central—Lines West, Michigan Central, Boston & Al¬ 
bany, Big Four, and Ohio Central. The mediators so as¬ 
signed held an election among the yardmen of all of said 
lines, which began, on or about September 2, 1941, and was 
concluded on or about October 5, 1941. All of the ballots 
voted at said election were comingled and the result of the 
election was canvassed and reported by said mediators to 
the defendant Board, which in turn, on or about October 22, 
1941, issued its certification, a copy of which is hereto at¬ 
tached, marked Exhibit “B” and made a part hereof, by 
which the defendant Board certified that “The Brotherhood 
of Railroad Trainmen has been duly designated and author¬ 
ized to represent the craft or class of yardmen (consisting 
of yard foremen or conductors, helpers or brakemen, switch 
tenders and car retarder operators) employed by the New 
York Central Railroad Company for purposes of the Rail¬ 
way Labor Act.” 

Par. 21. Less than a majority of the total number of the 
employees of the Michigan Central Railroad Company, and 
less than a majority of the total number of employees of 
the New York Central Railroad Company—Lines West, em¬ 
ployed as yardmen, and eligible to vote at the said election, 
so voted at the said election. Numerous yardmen em- 

21 ployed on the Michigan Central Railroad and clearly 
eligible to vote at the said election were not permitted 

bv the said Board to so vote. Moreover, while the aforesaid 
Findings and Order directed that the mediator “shall re- 
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gard as the proper basis for representation of the yardmen 
in the service of the entire New York Central Railroad 
Company, all of the yardmen in such service”, the election 
was not conducted among the yardmen employed over the 
pntire so-called New York Central Railroad System. On 
the contrary, the yardmen employed on the following, among 
other, separate lines and units of the so-called New York 
Central Railroad System were excluded from the election: 
Pittsburgh & Lake Erie Railroad Company, Louisville & 
Jeffersonville Bridge & Railroad Company, an Indiana and 
Kentucky corporation, the Indiana Harbor Belt Railroad 
Company, an Illinois and Indiana corporation, the Chicago 
River & Indiana Railroad Company, an Illinois corporation, 
and the Cleveland Union Terminals Company, an Ohio cor¬ 
poration. All of the said lines and units of the so-called 
New York Central Railroad System which were excluded 
from the said election are related to the so-called New York 
Central Railroad System in substantially the same manner 
as the units and lines of the said so-called system included 
in the said election. 

Par. 22. Subsequent to said election the defendant, 
Brotherhood of Railroad Trainmen, through its representa¬ 
tives and agents, has instituted or is attempting to institute 
negotiations -with the New York Central Railroad Company 
and with the Michigan Central Railroad Company, pursuant 
to the said certification of the defendant Board, for the pur- 
, pose of arriving at, entering into, and maintaining an 
22 agreement or agreements with said companies con¬ 
cerning rates of pay, rules and working conditions of 
the plaintiffs and others similarly situated as yardmen em¬ 
ployed on the New York Central Railroad Company—Lines 
West and the Michigan Central Railroad Company. 

i Par. 23. The findings of the Board are not supported by 
evidence, are contrary to the evidence, contrary to law, 
arbitrary" and capricious. The evidence before the Board, 
among other things, discloses that: 

I a. On and long prior to July 2, 1940, the lessor, sub¬ 
sidiary and consolidated carriers comprising the New York 
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Central Railroad System, and particularly the Boston & 
Albany, the Big Four, the Ohio Central, the Michigan Cen¬ 
tral, the New York Central—Lines East, the New York 
Central—Lines West, the Pittsburgh & Lake Erie, the 
Peoria & Eastern, and others have generally negotiated 
and maintained, and continue to negotiate and maintain, 
separate contracts concerning rates of pay, hours and work¬ 
ing conditions affecting employees in practically all of the 
railroad crafts or classes familiar to the railroad industry. 

b. The New York Central Railroad Company does not 
file with the Interstate Commerce Commission all of the re¬ 
ports required by said Commission for each of the lessor, 
subsidiary and consolidated carriers comprising the New 
York Central Railroad System. 

c. The New York Central Railroad Company files with 
the Interstate Commerce Commission only one type of re¬ 
port, an operating report for certain only of the carriers 
comprising the New York Central Railroad System; some 
of the subsidiary carriers of the New York Central Rail¬ 
road System separately file operating reports, and all of 
the lessor, controlled or subsidiary carriers separately file 
various other types of reports with the Interstate Com¬ 
merce Commission, including annual financial reports. 

d. No representation dispute exists within the 
23 meaning of the Railway Labor Act among the em¬ 
ployees of the Boston & Albany, of the Big Four, of 
the Ohio Central, of the Michigan Central, of the New York 
Central Railroad Company—Lines East, of the New York 
Central Railroad Company—-Lines West, of the Pittsburgh 
& Lake Erie, or of the Peoria & Eastern. The defendant 
Trainmen on and prior to July 2, 1940, represented for the 
purposes of collective bargaining under the Railway Labor 
Act the yardmen employed on the New York Central— 
Lines East, the Ohio Central, the Big Four, and the Boston 
& Albany. On said date all yardmen employed on each of 
said lines were working under an agreement or schedule 
which had been separately negotiated with each of said 
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lines by the Trainmen. On said date no one was questioning 
the right of the Trainmen to represent the yardmen em¬ 
ployed on each of said lines for the purposes of collective 
bargaining. 

e. The Boston & Albany, the Michigan Central, the Big 
Four, the Ohio Central, the Pittsburgh & Lake Erie, and 
the Peoria & Eastern each own a line of railroad used for 
the transportation of persons and property in interstate 
commerce, are subject to the Interstate Commerce Act, and 
are controlled by the New York Central Railroad Company, 
i f. The executives of the New York Central Railroad Com¬ 
pany are supervisory officers of the New York Central Rail¬ 
road System and are not the officers who customarily ne¬ 
gotiate labor contracts for the lessor or subsidiary units 
of the New York Central Railroad System. 

g. The New York Central Railroad Company, in ac¬ 
cordance with long established custom, in the interest of 
the public, the employees and the New York Central Rail¬ 
road System, desires the continuance of present existing 
bargaining units or divisions. 

24 h. Valuable seniority and other property and 

contractual rights of the plaintiffs are vitally in¬ 
volved and will be destroyed if the said Findings and Order 
and said certification are not vacated and set aside and the 
said Trainmen are permitted to negotiate, enter into and 
maintain a new contract affecting the yardmen emplo\ed 
by the New York Central Railroad—Lines West, and by 
the Michigan Central. 

i. The New York Central Railroad Company is not “a 
unification of many separate corporations”, 
i j. The New York Central Railroad Company—Lines East 
and the New York Central Railroad Company—Lines West 
are not “merely operating regions of the New York Central 
Railroad Company” but are the lines formerly owned by 
the New York Central and Hudson River Railroad Com¬ 
pany and the Lake Shore & Michigan Southern Railway 
Company, respectively, at the time of their consolidation 
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in December, 1914, as the New York Central Railroad Com¬ 
pany. 

k. To have a single contract with one labor organization 
covering employees of the entire System, especially yard¬ 
men, would be impractical and be the cause of discontent 
among such employees on the respective carrier properties 
and vrould be contrary to long continued and well estab¬ 
lished custom, practice and precedent. 

l. The situation presented on the lines comprising the 
New York Central Railroad System is not comparable to 
the example contained in the resolution of the Board in its 
first annual report with respect to “what is a carrier”. 

m. The object and purpose of the Brotherhood of Rail¬ 
road Trainmen, an organization representing employees 
of numerous and various classes or crafts is to destroy to 

its own advantage a small union representing the 
25 yardmen employed on the Michigan Central and the 
New York Central—Lines West, which yardmen con¬ 
stitute separate crafts or classes of employees. 

n. The New York Central Railroad Company does not 
keep all of the payroll records of employees of the various 
subsidiary lessor and controlled carriers of the New York 
Central Railroad Company. 

o. Separate wage bureaus with which grievances are 
taken up by labor organizations representing employees 
are separately maintained for various of the subsidiary 
lessor and controlled carriers. 

p. Negotiations for wage agreements have been and are 
customarily conducted by the managers of the respective 
lessor subsidiary or controlled carriers with the Vice- 
President-Personnel of the New York Central Railroad act¬ 
ing in an advisory capacity only in some instances. 

q. The Boston & Albany, the Big Four, the Ohio Central, 
the Michigan Central, the New York Central Railroad Com¬ 
pany—Lines East, the New York Central Railroad Com¬ 
pany—Lines West, the Pittsburgh & Lake Erie, and the 
Peoria & Eastern are carriers by railroad and subject to 
the Interstate Commerce Act. 
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Par. 24. The said Findings and Order of the defendant 
Board and of the defendant members thereof, the said elec¬ 
tion held pursuant thereto, and the said certification issued 
by the said Board are arbitrary, capricious, unreasonable, 
unlawful, null and void, for the following, among other, 
reasons: 

(a) The defendant Board and its members were without 
jurisdiction to entertain the aforementioned invocation or 
to enter or make the said Findings or Order or to hold the 
said election or to issue the said certification. 

26 (b) The yardmen employed on the Michigan Cen¬ 

tral constitute a separate craft or class of employees 
within the meaning of the Railway Labor Act. Likewise, 
the yardmen employed on the New York Central—Lines 
West constitute a separate craft or class of employees with¬ 
in the meaning of the Railway Labor Act. The Railway 
Labor Act neither permitted or required the said Board to 
combine as it did in the said Findings and Order, election 
and certification, the said long established and customary 
independent and separate crafts or classes of employees 
with the yardmen employed on the Boston & Albany, Big 
Four, Ohio Central, and New York Central—Lines East 
into one craft or class for the purpose of electing a single 
representative to represent all of the said independent and 
separate crafts or classes of employees in collective bar¬ 
gaining. 

(c) Under the provisions of the Railway Labor Act, the 
Boston & Albany, the Big Four, the Ohio Central, the Mich¬ 
igan Central, the New York Central—Lines East, and the 
New York Central—Lines West, and other lines comprising 
the New York Central System, are separate carriers within 
!the meaning of Section 1, First, of the Railway Labor Act, 
the employees of which are to select their own representa¬ 
tives according to the provisions of the said Act. The Rail¬ 
way Labor Act neither permitted nor required the said 
Board to combine as it did in its said Findings and Order 
said election and certification, the said long established and 
customary independent and separate employer units or 
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“carriers” into one employer nnit or “carrier” for the 
purpose of collective bargaining. 

27 (d) The said Findings and Order were and are not 
supported by the evidence and are contrary to the 

evidence. 

(e) The said election was conducted and held in a manner 
inconsistent with and contrary to the said Findings and 
Order of the Board, and the said certification predicated 
upon the said election is inconsistent with and contrary to 
the said Findings and Order of the Board. 

(f) Valuable seniority rights and other valuable con¬ 
tractual and property rights of the plaintiffs and others 
similarly situated are destroyed and vitiated without due 
process of law, in violation of the provisions of the Con¬ 
stitution of the United States. 

Par. 25. The said invocation presented to the Board by 
the Trainmen accompanied by purported authorizations of 
yard employees on the New York Central—East, New York 
Central—West, Boston & Albany, Michigan Central, Big 
Four and Ohio Central, requesting the Board’s services to 
investigate and determine an alleged representation dispute 
among the yard employees on said lines conclusively dis¬ 
closed that no bona fide dispute in fact existed within the 
meaning of the Railway Labor Act. The record before the 
Board conclusively discloses that no one was or is ques¬ 
tioning the right of the yardmen on New York Central— 
East, Boston & Albany, Ohio Central and Big Four to be 
represented by the Trainmen. The Findings of the Board 
that a dispute existed among said employees was, therefore, 
contrary to law and to the evidence. Consequently, the 
Board was without jurisdiction to entertain the above men¬ 
tioned invocation, to proceed with its investigation, includ¬ 
ing an election, or to issue the said certification. 

The said invocation and the evidence before the Board 
discloses that the said invocation was not predicated 

28 upon a bona fide dispute, but on the contrary, ap¬ 
pears to be an application to the Board to create a 

new employee bargaing unit, that is, one craft or class of 
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employees by combining separate and independent long es¬ 
tablished and customary crafts or classes of employees and 
to create a new employer bargaining unit by combining long 
established and customary independent and separate em¬ 
ployer bargaining units. 

j The Board acted without warrant in law in assuming ju¬ 
risdiction of the said invocation of the Trainmen in that 
said invocation by its language seeks from the Board an 
order certifying “the New York Central Railroad System” 
as a bargaining agent for the carriers leased, owned or con¬ 
trolled by the New York Central Railroad Company. The 
New’ York Central Railroad System is not an entity but a 
non-entity, and the Board could not designate it, had it the 
powder under the law to make such determination, as a bar¬ 
gaining representative. Obviously, a non-entity canuot ne¬ 
gotiate a contract of employment. 

Par. 26. The yardmen employed on the Michigan Cen¬ 
tral constitute a separate craft or class of employees within 
the meaning of the Railway Labor Act. Likewise, the yard¬ 
men employed on the New York Central—Lines West con¬ 
stitute a separate craft or class of employees within the 
meaning of the Railway Labor Act. The Railway Labor 
Act neither permitted nor required the said Board to com¬ 
bine as it did in the said Findings and Order, election and 
certification, the said long established and customary inde¬ 
pendent and separate crafts or classes of employees with 
the yardmen employed on the Boston & Albany, Big Four, 
Ohio Central, and New’ York Central—Lines East, into one 
craft or class for the purpose of electing a single 
29 representative to represent all of the said indepen¬ 
dent and separate crafts or classes of employees in 
collective bargaining. 

In view of the long continued and well established cus¬ 
tom and practice of the yardmen on each, the New York 
Central—Lines West, and the Michigan Central, to bargain 
separately, and to negotiate and maintain separate sched¬ 
ules or agreements, the conclusion and holding of the Board 
that it was required or permitted by the Railway Labor 
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Act to combine the yardmen employed on the Michigan Cen¬ 
tral Railroad and on the New York Central—Lines West, 
with the yardmen employed on the Boston & Albany, Big 
Four, Ohio Central, and New York Central—Lines East, 
for the purpose of selecting a single representative for all 
of the yardmen so employed, is contrary to law, arbitrary, 
capricious and unreasonable. The provisions of the Rail¬ 
way Labor Act do not confer power upon the Board to 
change a long standing and existing custom in the railroad 
industry with respect to collective bargaining units. 

Par. 27. Under the provisions of the Railway Labor Act, 
the Boston & Albany, the Big Four, the Ohio Central, the 
Michigan Central, the New’ York Central—Lines East, the 
New York Central—Lines West, and the other lessor and 
subsidiary lines comprising the New York Central System, 
are separate carriers within the meaning of Section 1, First, 
of the Railway Labor Act, the employees of each of which 
are to select their own representative according to the pro¬ 
visions of the said Act. 

The provisions of the Railway Labor Act neither require, 
nor confer the pow’er upon the Board, to combine as it did 
in the said Findings and Order, election and certification 
carriers or units of a railway system composed of 
30 lessor and subsidiary carriers long recognized by 
labor and management as appropriate bargaining 
units, and the action of the Board in selecting the New York 
Central Railroad Company as a bargaining unit for all 
yardmen employed on said separate carriers is contrary to 
law, arbitrary, capricious, null and void. 

The provisions of the Railway Labor Act do not confer 
upon the Interstate Commerce Commission the power to 
determine what is a carrier for collective bargaining pur¬ 
poses except only in the instance of a street, suburban, or 
interurban electric railway. The Interstate Commerce 
Commission has not attempted to determine whether or not 
the New’ York Central Railroad Company as a single unit 
is a carrier for collective bargaining purposes, and the 
Board in basing its determination upon a practice followred 
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by the Interstate Commerce Commission of receiving re¬ 
ports (operating reports) from the New York Central Rail- 
jroad Company for the operation of certain of its leased, 
owned or controlled carriers, abandoned its independent 
discretion and thus acted arbitrarily, capriciously and con¬ 
trary to law. The Board acted arbitrarily, capriciously and 
unlawfully in finding that the filing of operating reports 
with the Interstate Commerce Commission was conclusive 
as to the status of a carrier under the Railway Labor Act. 

Par. 28. The said Findings and Order, the said election 
and the said certification are illegal, invalid, null and void, 
for the reason, among others, that the plaintiffs, and others 
similarly situated, have been deprived thereby, without due 
process of law in violation of the Fifth Amendment 
31 to the Constitution of the United States, of valuable 
seniority rights and the right to a representative of 
their own choice for collective bargaining purposes, and 
other valuable contractual and property rights, which rights 
they have long enjoyed in accordance with customary prac¬ 
tice and long established precedent. 

i Par. 29. Plaintiffs further aver that unless this Court 
enjoins the defendants, and each of them, as hereinafter 
prayed, the plaintiffs, and each of them, and others simi¬ 
larly situated as yardmen in the employ of the Michigan 
Central Railroad Company and the New York Central Rail¬ 
road Company—Lines West, will suffer and sustain irre¬ 
parable injury and damage by reason of the aforementioned 
arbitrary, capricious and unlawful action of the defendant 
Board and the defendant members thereof, in that the plain¬ 
tiffs, and each of them, and others similarly situated, will 
be denied representation of their own choosing in negotiat¬ 
ing, entering into and maintaining agreements concerning 
hours, wages and \srorking conditions, including seniority 
rights, with the New York Central Railroad Company— 
Lines West, and the Michigan Central Railroad Company, 
and in that the plaintiffs, and each of them, and others simi¬ 
larly situated, will be denied the right to preserve and pro¬ 
tect seniority rights which they now have, and in that the 
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plaintiffs employed as yardmen on the Michigan Central 
and others similarly situated as yardmen in the employ of 
the Michigan Central will be denied the right granted them 
under the provisions of the Railway Labor Act and long 
established by precedent and custom to negotiate, enter into 
and maintain, as a separate group, working agreements con¬ 
cerning wages, hours and working conditions, including 
seniority rights, and will be denied the right to have an 
effective voice and vote in the determination of the said 
wages, hours and working conditions, including seniority 
rights, and likewise, the plaintiffs employed as yardmen on 
the New York Central Railroad Company—Lines West, and 
others similarly situated as yardmen in the employ 
32 of the New York Central Railroad Company—Lines 
West, will be denied the right granted under the pro¬ 
visions of the Railway Labor Act and long established by 
precedent and custom, to negotiate, enter into and maintain, 
as a separate group, working agreements concerning wages, 
hours, working conditions, including seniority rights, and 
will be denied the right to have an effective voice and vote 
in the determination of the said wages, hours and working 
conditions, including seniority rights. 

Par. 30. The plaintiffs and each of them allege that they 
have no adequate remedy at law. 

Wherefore, The Plaintiffs Pray:— 

1. That this Honorable Court issue a Rule directed to the 
defendants National Mediation Board, George A. Cook, 
Otto S. Beyer and David J. Lewis, to show cause why they 
and each of them, their agents, officers and employees, pend¬ 
ing final hearing and determination of this case and until 
further Order of this Court, should not be enjoined and 
restrained from investigating, by way of election or other¬ 
wise, a representation dispute affecting the yard employees 
of the Michigan Central Railroad Company and the New 
York Central Railroad Company—Lines West, and from 
issuing any certificate or in any other manner or by any 
other means naming the Brotherhood of Railroad Train¬ 
men, or any person or persons, as the duly authorized and 
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designated representative of yardmen, consisting of fore¬ 
men or conductors, helpers or brakemen, switch tenders and 
car retarder operators employed by the Michigan Central 
Railroad Company and the New York Central Railroad 
Company—Lines West. 

2. That the defendants National Mediation Board, George 
A. Cook, Otto S. Beyer and David J. Lewis, and each of 
them, their agents, officers and employees be restrained and 
enjoined pending final hearing of this cause and perma¬ 
nently thereafter, from investigating by way of elec- 

33 tion or otherwise, a representation dispute affecting 
the yard employees of the Michigan Central Railroad 
Company and the New' York Central Railroad Company— 
Lines West, and from issuing any certificate or in any other 
manner or by any other means naming the Brotherhood of 
Railroad Trainmen, or any person or persons, as the duly 
authorized and designated representative of yardmen, con¬ 
sisting of foremen or conductors, helpers or brakemen, 
switch tenders and car retarder operators employed by the 
Michigan Central Railroad Company and the Newr York 
Central Railroad Company—Lines West, pursuant to the 
Board’s findings and Order of May 27, 1941, Case R-690, 
upon the invocation of the Trainmen of date July 2,1940. 

3. That the defendant Board and the defendant members 
thereof and their successors be forever enjoined from enter¬ 
ing an Order directly or indirectly combining the yardmen 
employed on the New York Central—Lines West, and on the 
Michigan Central, with the yardmen employed on the Bos¬ 
ton & Albany, the Big Four, the New York Central—Lines 
East, and the Ohio Central, as a single craft or class of em¬ 
ployees with a single represenative for the purpose of col¬ 
lective bargaining under the Railway Labor Act. 

4. That the defendant Board and the defendant members 
thereof and their successors, be forever enjoined from 
entering an Order directly or indirectly combining the New 
York Central—Lines West and the Michigan Central with 
the Boston & Albany, the Big Four, the New York Central— 
Lines East, and the Ohio Central as a single carrier for col- 
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lective bargaining purposes under the Railway Labor Act. 

5. That the findings of fact and conclusion of the Board 
in its determination of case R-690 of date May 27, 1941, be 
vacated, annulled and set aside. 

34 6. That the Conclusion and Order of the Board in 

its determination in Case R-690 of date May 27,1941, 
which reads as follows: 

“The National Mediation Board, in view of all the evi¬ 
dence before it and the arguments presented to it in this 
case, has reached the conclusion that, since the New York 
Central Railroad Company, and all of its operated subsid¬ 
iaries, including the Boston & Albany Railroad Company, 
the Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company, the Michigan Central Railway Company, and the 
Toledo and Ohio Central Railway Company, is a single car¬ 
rier within the meaning of and subject to the Interstate 

Commerce Act as established bv the Interstate Commerce 

•> 

Commission, and so also constitutes a single carrier for the 
purposes of the Railway Labor Act, all of the employees of 
any given craft or class, such as yardmen, in the service 
of a carrier so determined must therefore be taken together 
as constituting the proper basis for determining their rep¬ 
resentation in conformity with Section 2, Ninth, of the Rail¬ 
way Labor Act. 

“The mediator assigned to the investigation of this dis¬ 
pute will therefore proceed accordingly with the completion 
of his duties in connection with the Board’s investigation 
of this dispute. That is to say, he shall regard as the proper 
basis for the representation of the yardmen in the service 
of the entire New York Central Railroad Company all of the 
yardmen in such service. 

By order of the National Mediation Board:” 
be annulled, vacated and set aside. 

7. That the certification issued October 22, 1941, by the 
National Mediation Board, certifying “that the Brotherhood 
of Railroad Trainmen has been duly designated and author¬ 
ized to represent the craft or class of yardmen (consisting 
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of yard foremen or conductors, helpers or brakemen, switch 
tenders and car retarder operators), employed by the New 
York Central Railroad Company, for the purposes of the 
Railway Labor Act”, be annulled, vacated and set aside, 
i 8. That the defendants, Brotherhood of Railroad Train¬ 
men, the New York Central Railroad Company, and the 
Michigan Central Railroad Company, and their respective 
officers, agents, representatives and employees, and each 
and all of them, be restrained and enjoined from, pursuant 
to the aforesaid certification heretofore issued by the 
35 Board on October 22,1941, negotiating, entering into 
or maintaining an agreement or agreements covering 
wages, hours, rules or any working conditions, relative to 
yardmen employed on the New’ York Central Railroad Com¬ 
pany—Lines West, and on the Michigan Central Railroad 
Company. 

9. That the plaintiffs, and each of them, have such other 
and further relief as to this Honorable Court seems just 
and proper in the premises. 

HENRY B. WEAVER, JR. 
Tower Building, 

Washington, D. C. 

SCHRADZKE & TIERNEY 
33 N. LaSalle St., 

Chicago, Ill. 

I LEO F. TIERNEY 

608 Mercentile Trust Bldg., 
Baltimore, Md., 

Attorneys for Plaintiff. 

Service of the within amended complaint acknowledged 
and copies received this 24th day of April, 1942. 
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S. R. BRITTINGHAM, JR. 

Special Assistant to the Attorney General 
Attorney for National Mediation Board and 
Members thereof 

ALFRED I. BENNETT & B. M. SAVAGE—A.B. 
Attorneys for Brotherhood of Railroad 
Trainmen 

A. REA WILLIAMS 
Attorney for New York Central Railroad 
Company 

A. REA WILLIAMS 
Attorney for Michigan Central Railroad 
Company 

36 Endorsed: Filed Apr 24 1942 Charles E. Stew¬ 
art, Clerk. 

EXHIBIT “A” 

National Mediation Board 
Washington 

George A. Cook, Chairman 
Otto S. Beyer 
David J. Lewis 
Robert F. Cole, Secretary 

Case No. R-690 

Findings Upon Investigation 

May 27,1941 

In the matter of 
Representation of Employees 
of the 

New York Central Railroad Company 

Yardmen (consisting of foremen or conductors, helpers or 
brakemen, switchtenders and car retarder operators). 

In accordance with Section 2, Ninth, of the Railway La¬ 
bor Act, as amended, the Brotherhood of Railroad Train- 





32 


men (hereinafter referred to as the “Tra inm en”), under 
date of July 2, 1940, invoked the services of the National 
i Mediation Board to investigate an alleged representation 
i dispute among employees constituting the craft or class of 
i yardmen (consisting of foremen or conductors, helpers or 
brakemen, switchtenders and car retarder operators) in the 
employ of the “New York Central Railroad System.” The 
Trainmen explained that by “New York Central Railroad 
i System” it meant the New York Central-Lines East, the 
i New York Central Lines-West; the Cleveland, Cincinnati, 
Chicago & St. Louis Railway; the Michigan Central Rail¬ 
road; the Toledo and Ohio Central Railroad; and the Bos¬ 
ton & Albany Railroad, as together constituting a single 
i carrier, the New York Central Railroad Company, (herein¬ 
after referred to as the “Railroad Company”), the craft 
i or class of whose yardmen constitute a single undivided unit 
entitled, under the Railway Labor Act, to designate a rep¬ 
resentative for the purposes of the Act. 

The Switchmen’s Union of North America, (hereinafter 
I referred to as the “Switchmen”), because of the fact that 
i it represented yardmen in the service of the Railroad Com- 
! panv on some of its component lines or roads and at some 
of its yards, contested the request of the Trainmen. 

The Board assigned Mr. P. D. Harvey, Mediator, to make 
an investigation of the alleged dispute on the ground. It 
developed after conferences with the representatives of the 
Trainmen and the Switchmen that no agreement could be 
i reached between them as to whether all of the yardmen to¬ 
gether in the service of the Railroad Company should be 
considered the basis for representation within the meaning 
i of the Railway Labor Act or whether the yardmen should be 
permitted to continue to designate representatives by sep¬ 
arate parts of the Railroad Company substantially as re¬ 
flected by the agreements covering yardmen in effect be- 
i tween the Switchmen and various component lines or roads 
of the Railroad Company. 

37 Because of the inability of the mediator to har¬ 
monize the views of the representatives of the Train- 
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men and the Switchmen on this question, the Board, after 
having concluded that a dispute over representation did 
in fact exist among the yardmen here concerned, ordered a 
public hearing to be held so as to give all interested parties 
opportunity to present pertinent data, evidence, and argu¬ 
ment in support of their respective positions and to submit 
briefs. This hearing was held at the offices of the Board in 
Washington, D. C., on February 20 and 21,1941. The con¬ 
testing parties were represented by counsel. Representa¬ 
tives of the Brotherhood of Locomotive Firemen and En- 
ginemen, and the Railway Employes’ Department, Ameri¬ 
can Federation of Labor, also appeared. A representative 
of the Railroad Company was present at the invitation of 
the Board for the purpose of giving such factual informa¬ 
tion bearing on the issue as the Board might request. 
Briefs were filed with the Board by counsel for the Train¬ 
men and the Switchmen, and, in addition written statements 
were submitted on behalf of the Brotherhood of locomotive 
Firemen and Enginemen, the Railway Employes’ Depart¬ 
ment, American Federation of Labor, and the Order of Rail¬ 
road Telegraphers. 

Issues 

The Trainmen contend that the various lines of roads 
constituting the Railroad Company are not separate and 
independent operating units or carriers as they were before 
becoming consolidated under the Railroad Company, but 
that such lines now constitute a single carrier, managed un¬ 
der a plan of consolidation by the Railroad Company, ef¬ 
fected by acquisition thru leases of the properties or by 
purchase of the capital stock of the companies owning the 
separate lines of road concerned and the integration of 
these separate properties and roads into a single railway 
transportation system controlled and operated by the Rail¬ 
road Company; that this system as a whole is a single “car¬ 
rier” within the meaning of the Railway Labor Act; and 
that, in view of Sections 1, Sixth, and 2, Fourth and Ninth 
of the Act, the Board is bound to include in the eligible list 
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all the employees of a craft or class of such a carrier for 
i the purpose of determining their representative. 

The Switchmen contend that various separate properties 
or lines operated by the Railroad Company are separate 
i carriers for the purpose of representation within the mean- 
! ing of the Railway Labor Act; that the Act permits the 
i Board, in its discretion, to divide a 44 carrier’’ into geo¬ 
graphical areas, separate lines, or regions and that the 
i employees embraced within a class or craft in the service 
i of the railroad Company of each such line or region consti¬ 
tute separate crafts or classes of employees for purpose of 
representation. 

! Argument of Parties 

I The arguments of the parties as presented in their briefs 
are quoted in part as follows: 

38 Brief of Brotherhood of Railroad Trainmen — 

! pp. 18 and 19 

44 1. Summary of ideas involved. 

There is but one statutory interpretation of the term 
! 44 Carrier” and that is a finding that it is a single operating 
unit, covering territorially, the Company and its directly 
i controlled leased lines, governing employees in their rela¬ 
tions with management. 

“2. The Interstate Commerce Commission has heretofore 
i classified the employer unit which was the cause which re¬ 
sulted in the Carrier filing a single unified operating report 
(result) such finding being supported by substantial evi- 
i dence, is conclusive on courts and this Board. 

4 4 3. The Board in a long line of decisions has necessarily 
i followed the principle of this interpretation. 

4 4 4. Chaos, confusion and unrest would follow any ad¬ 
verse or conflicting interpretation, 
i 4 4 5. The Status Quo should be maintained. 

“6. A basic principle of the Act is that employees be rep¬ 
resented to protect them and the public. They are well rep¬ 
resented. 
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“7. Majority representation for collective bargaining is 
the heart and core both of unionism and democratic role. 

“8. The Board has held present agreements are not al¬ 
tered by a change in representation. 

“9. An employee joining a group impliedly assents to 
yield loyalty to any group which may become the majority. 

“10. The cause of unrest and the dispute, shown to exist 
at Detroit, and Toledo, should be removed, if possible in its 
early stage, by certification. 

“1. The majority is substantial in numbers. 

“12. Minority groups are protected by the Act. 

“13. The issue covers only legislative bargaining, leaving 
all other matters unchanged. No inequality results to the 
minority which always has a chance to become a majority. 

“14. The evidence abundantly supports a certification.’’ 

39 The Trainmen also referred to decisions of the 
Board in Representation cases R-148, R-155, R-229, 
R-248 and R-263, summaries of which are given later in the 
opinion. 

Brief of the Sivitchmen’s TJnion of North America — 

pp. 3 and 4 

“1. The position of the Brotherhood of Railroad Train¬ 
men is opposed to the basic principles of the Railway Labor 
Act. 

“2. No bona fide representation dispute exists among the 
employees in question. 

“3. Yardmen employed on the Michigan Central at and 
west of Detroit and on certain yards of the New York Cen¬ 
tral Lines West, constitute separate crafts or classes of 
employees. 

“4. The properties here involved are separate carriers 
within the meaning of the Railway Labor Act. 

“5. The position of the Brotherhood of Railroad Train¬ 
men is not one which should appeal to the statutory discre¬ 
tion of the Board. 
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“The Brotherhood of Railroad Trainmen is well aware 
that it controls a clear majority of all of the yardmen of 
the System.” (p. 2 par. 3). 

“It appears, therefore, that this proceeding is in effect 
an effort of one standard labor organization to oust an¬ 
other similar organization from a jurisdiction long held by 
it and honorably exercised. There is no pretense that the 
Switchmen’s Union of North America has been derelict in 
i its duties or that the Brotherhood of Railroad Trainmen is 
capable of improving the caliber of representation now se¬ 
cured by these employees. The only intent is to make use 
of a technical opportunity which it claims is afforded by 
| certain provisions in the Railway Labor Act for the purpose 
of strengthening one organization at the expense of the 
other.” (p. 3 par. 2). 

The Switchmen also cite previous representation certifi¬ 
cations in cases R-113, R-161, R-452, R-460 and R-570, ap¬ 
plicable to segments of the New York Central Railroad, 
which have been issued by the Board, contending that they 
should serve as precedents in deciding the controversy now 
before the Board. Comments upon these cases will appear 
later in the opinion. 

Statements Submitted by Intervening Organizations 

The Brotherhood of Locomotive Firemen and Engine- 
men, intervener, in its statement contends: 

! “First, does the Railway Labor Act require the Board 
to promote system-wide classification of employees? That 
is to say, does the Act make it the duty of the Board to 
group all the employees of a railroad system engaged in 
the same type of work into one class or craft for representa¬ 
tion purposes? 

40 “Second, if the Railway Labor Act does not re¬ 
quire a system-wide classification of employees, does 
the Railway Labor Act authorize or permit the National 
Mediation Board to change the existing classes or crafts of 
employees as the same are embodied in working agreements, 
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and foster or promote system-wide classification of employ¬ 
ees, without regard for the wishes of the employees in¬ 
volved? 

“Third, If the Railway Labor Act does in fact vest the 
Board with such authority, would it be advisable as being 
in the best interests of the employees for the Board to pro¬ 
mote such a policy of classification? (p. 4) 

“Sec. 2, Ninth, provides that the National Mediation 
Board when investigating a representation dispute may 
conduct an election to determine the choice of a majority 
for a representative and ‘in the conduct of any election for 
the purposes herein indicated the Board shall designate 
who may participate in the election and establish the rules 
governing the election.’ The authority thus vested in the 
Board to designate who may participate in an election can¬ 
not reasonably be construed as an authorization to the 
Board to establish or define what shall constitute classes 
or crafts of employees.” (pp. 5 and 6). 

This intervener also refers to two cases decided by the 
Federal Courts, dealing with the question as to what is a 
craft or class. 1 The intervener interprets these decisions 
as authorizing or even requiring the splitting of a craft or 
class of employees on a carrier, if in fact such separate 
groups ordinarily composing a craft or class had already 
become established historically or it should appear desira¬ 
ble to so establish them in the view of desires of a majority 
of the employees constituting such separate divisions of a 
craft or class. 

The Railway Employes’ Department of the American 
Federation of Labor, another intervening party, in its 
statement contends that it is within the power of the Board 
to recognize subdivisions of a class or craft upon a given 
carrier as determined, for example, by the scope of agree¬ 
ments already in effect on a carrier. The Department fur- 

1 BRT vs National Mediation Board—S8 Fed Rep (2) 757 (1936) Brother¬ 
hood of Railway and Steamship Clerks, Freight Handlers, etc. vs Nashville, 
Chattanooga & St. Louis R. R. Co. 94 Fed Rep (2) 97 (1937) 
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ther asserted that serious difficulties might arise if existing 
groupings of employees on this basis were disturbed. 

The Order of Railroad Telegraphers, in letters to the 
Board dated April 10 and 14,1941, stated it did not wish to 
intervene but did wish to express opposition to the New 
York Central Railroad Company and its subsidiaries being 
considered together as a single carrier unit for representa¬ 
tion purposes under the Railway Labor Act, if such a de¬ 
termination would form a precedent to affect The Order 
of Railroad Telegraphers in any jurisdictional dispute 
which may arise in the future between the Order and any 
other organization. 

In addition to the briefs and statements of the parties and 
interveners above referred to, the Exhibit statement of Mr. 
J. G. Walber, Vice President of the Railroad Company was 
considered. 

41 Findings of Fact 

Upon the record before it, the National Mediation Board 
finds as follows : 

i 1. The New York Central Railroad Company is an inde¬ 
pendent carrier by railroad which operates approximately 
11,070 miles of road 1 and is a unification of many separate 
corporations. In addition to the line directly owned by the 
New York Central Railroad Company, which is approxi¬ 
mately 3,737 miles of road, it operates all of the remaining 
mileage identified with it mostly through long term leases 
iOr majority stock ownership. Among the railroad compan¬ 
ies thus operated are the Boston and Albany Railroad Com¬ 
pany, which owns 275 miles of road; the Cleveland, Cincin¬ 
nati, Chicago and St. Louis Railway Company, which owns 
2,324 miles of road, The Michigan Central Railroad Com¬ 
pany, which owns 1,085 miles of road, and The Toledo and 
Ohio Central Railway Company, which owns 653 miles of 
road. Each of these lessor companies has long term leases 
on a number of smaller railroads which are now operated 

11. C. C. Statistice of Railways of the United States, 1938, pp. 220 and 221 
L C. C. Finance Docket 5790—Vol. 150—pp. 278-329. 
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under the lease between the intermediate lessor company 
and the New York Central Railroad Company. The New 
York Central Lines East and the New York Central Lines 
West have no corporate operating identities but are merely 
operating regions of the New York Central Railroad. 

The leases between the New York Central Railroad Co. 
(the parent company) and the Michigan Central Railroad 
Company, and Cleveland, Cincinnati, Chicago and St. Lonis 
Railway Company, are for 99 years and became effective 
February 1, 1930. The lease between the parent company 
and the Boston and Albany Railroad Company is also for 
99 years and became effective July 1,1900. The Toledo and 
Ohio Central Railway Company was leased by the parent 
company January 1, 1922, which arrangement is to con¬ 
tinue for the corporate existence of the lessor company. 
The parent company owns a controlling stock interest in all 
of the lessor companies. 

2. The number of yardmen employed by the Railroad 
Company is approximately 6,087, which, according to agree¬ 
ments on file in the offices of the National Mediation Board, 
are now represented on the following portions of the Com¬ 
pany’s line by the contesting organizations here involved. 
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New York Central— 
West of Buffalo 


Michigan Central 
Bailroad 

New York Central— 
East of Buffalo 

Toledo & Ohio Central 

C.C.C. & St. L. Ry. 

Boston & Albany Railroad 


Switchmen’s Union 
of North America 

Yards at— 

' Dunkirk, Ohio 
Erie, Pa. 

Ashtabula, Ohio 
Ashtabula Harbor 
Ohio 

Cleveland, Ohio 
Cleveland Passenger 
Yard 

Elyria, Ohio 
Sandusky, Ohio 
Toledo, Ohio 
Toledo Passenger 
Yard 

Detroit, Mich. 

West Detroit 
Adrian, Mich. 
Monroe, Mich. 

Ft. Wayne, Ind. 
Grand Rapids, Mich. 
Kalamazoo, Mich. 
Lansing Yards, Mich. 
Jackson, Mich. 

' All yards West of 
Detroit River, 

• including South 
Bend Transfer 
Crews 


(None 

(None 

(None 

(None 


Brotherhood of 
Railroad Trainmen 


Youngstown, Ohio 
Sharon, Pa.* 
Elkhart, Ind. 
South Bend, Ind. 
LaPorte, Ind. 
Alliance, Ohio. 
Minerva, Ohio 
Kankakee, HI. 
Lyons Yards, Ill. 


All Yards East of 
Detroit River 


All Yards 
All Yards 
All Yards 
All Yards 


43 3. The number of yardmen employed on the vari¬ 

ous lines of the Railroad Company as reported for 
the middle of November, 1940, by the management to the 
Inter-state Commerce Commission, are as follows: 


Cleveland, 



NYC 

Lines 

East 

NYC 

Lines 

West 

Toledo Cincinnati Boston 

& Ohio Michigan Chicago & and 

Central Central St. Louis Albany Total 

Yard conductors, 








including car 








retarder operators 

568 

337 

63 

282 

216 

65 

1,531 

Yard brakemen 

1,413 

854 

171 

725 

616 

134 

3,913 

Switchtenders 

300 

171 

11 

65 

56 

40 

643 


2,281 

1,362 

245 

1,072 

888 

239 

6,087 
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4. The number of signed authorizations from yard con¬ 
ductors, including car retarder operators, yard brakemen, 
and switchtenders, submitted to the Board by the Brother¬ 
hood of Railroad Trainmen are as follows: 

Cleveland, 

NYC NYC Toledo Cincinnati Boston 

Lines Lines & Ohio Michigan Chicago & and 
East West Central Central St. Louis Albany Total 

Authorizations 2,129 774 374 479 779 214 4,749 

5. In so far as the train and engine service employees of 
the Railroad Company are concerned, they are covered by 
separate agreements for the New York Central Lines East, 
the New York Central Lines West, the Toledo and Ohio 
Central, the Cleveland, Cincinnati, Chicago and St. Louis, 
the Michigan Central, and the Boston and Albany. In addi¬ 
tion, there are train and engine service basic wage rates 
and rules agreements confined solely to employees con¬ 
cerned on the Illinois Division of the New York Central. 

The territorial scope of agreements covering employees 
represented by The Order of Railroad Telegraphers is sim¬ 
ilar to that of train and engine service employees in that 
there are separate basic agreements covering the New York 
Central-Lines East, the New York Central-Lines West, and 
also the Toledo and Ohio Central. The agreements held by 
the Brotherhood of Railroad Signalmen of America have a 
slightly different territorial scope. There is only one sig¬ 
nalmen’s agreement covering the New York Central-Lines 
East, and another covering the New York Central Lines 
West, including the Toledo and Ohio Central. For the em¬ 
ployees represented by both the Order of Railroad Teleg¬ 
raphers and the Brotherhood of Railroad Signalmen of 
America there are separate agreements covering the Boston 
and Albany; Cleveland, Cincinnati, Chicago, & St. Louis; 

and the Michigan Central respectively. 

44 The Railroad Yardmasters of North America hold 
three agreements covering yardmasters on the New 
York Central. One covers yardmasters on the Lines East, 
the second covers the Lines West, and the third covers the 
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Michigan Central. The Yardmasters on the Toledo and 
Ohio Central are under an agreement held by the Trainmen. 
The Yardmasters on the Boston and Albany are not cov¬ 
ered by a labor agreement, and on the Cleveland, Cincinnati, 
Chicago and St. Louis, there is a yardmasters’ agreement in 
effect with the Big Four Yardmasters’ Association. 

! Agreements applicable to other employees of the company 
have still a different territorial scope. The crafts or classes 
of employees represented by the seven shop craft organiza¬ 
tions which function through the Railway Employes’ De¬ 
partment, A. F. of L., the Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employees, the Brotherhood of Maintenance of Way Em¬ 
ployes, and the American Train Dispatchers’ Association, 
have agreements covering the employees on Lines East and 
Jjines West of the New York Central, as well as the Ohio 
Central Lines. For the other lessor companies, namely, 
the Boston and Albany, the C. C. C. & St. L., and The Michi¬ 
gan Central, however, these organizations have separate 
agreements covering the crafts or classes of employees 
which they represent. 

For employees in the Dining Car service there is one 
agreement covering all stewards on the entire Railroad 
Company. For cooks and waiters there are three agree¬ 
ments ; one of these covers cooks and waiters on the Boston 
?md Albany, the other cooks and waiters on the New York 
Central-Lines East, and the third these same employees on 
the New York Central-Lines West, the C. C. C. & St. L., 
and the Michigan Central. 

6. In the operation of the Railroad Company, common 
executives serve both the New York Central and the sub¬ 
sidiary companies and coordinate activities where the use 
of more than one part or line of the system is involved. For 
instance, the Executive Vice President coordinates the ac¬ 
tivities of the mechanical and maintenance of way depart¬ 
ments in order to secure the most efficient use of the shops 
and uniformity of standards and practices. Train service 
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coordination is subject to the jurisdiction of the managers 
of Passenger Transportation and Freight Transportation. 
These officials plan and supervise the through passenger 
and freight service respectively affecting all of the Lines. 

Exemplary of the coordination of the work performed on 
the various properties is the fact that the jurisdiction of the 
operating superintendent at Toledo includes the entire To¬ 
ledo Terminal in which is included portions of the Michigan 
Central, The New York Central-Lines West, and the To¬ 
ledo and Ohio Central. The Superintendent of the Western 
Division has jurisdiction not only over the Illinois Division 
of the New York Central-Lines West, but also over the 
Western Division of the Michigan Central, the Michigan 
Central yards in Chicago, and the C. C. C. & St. L. yards at 
Danville, Illinois. The timekeeping department which han¬ 
dles payrolls for New York Central-Lines West also per¬ 
forms this function for the Michigan Central, the C. C. C. 
& St. L., and the Toledo & Ohio Central, and is located at 
Detroit, Michigan. Payrolls for New York Central-Lines 
East and the Boston and Albany are prepared in Utica, 
N. Y. 

45 7. Negotiations between management and repre* 

sentatives of the employees and subject to the general 
supervision of the Vice President-Personnel, whose prin¬ 
cipal function is to serve in an advisory capacity to the 
responsible officials of the different properties. In some 
cases, however, the Vice President-Personnel has partici¬ 
pated in actual negotiations for changes in rules or working 
conditions applicable only to the Michigan Central or the 
C. C. C. & St. L. 

Because of the changes and gradual extension of the 
jurisdiction of the several bureaus which handle employee 
grievances at various locations on the Railroad Company, 
it has been necessary for the Chairman of the General 
Grievance Committee of the Trainmen on the New York 
Central Lines-West to handle his cases with five separate 
bureaus located respectively at Chicago, Cleveland, Cin- 
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cinnati, Detroit and Syracuse. In some cases, the han¬ 
dling of grievances on the property by the employees has 
been concluded with the bureau or the vice president lo¬ 
cated at the particular point. In other cases the employees 
have carried the handling of grievance cases to the Vice 
President-Personnel as the highest officer of the Company 
designated to handle such disputes, before submitting them 
i to the National Railroad Adjustment Board. 

8. There have been several instances of merging of 
seniority rosters of yardmen in the service of the constitu¬ 
ent lines or companies of the parent company. One such 
instance is where the rosters of yardmen on the Michigan 
Central w'ere set behind the rosters of the yardmen on the 
New* York Central West of Toledo. As a result any new 
yardmen hired thereafter w'ould have seniority on both the 
New York Central and the Michigan Central. Similarly, 
New' York Central Yardmen were included in the rosters of 
Michigan Central yardmen located at Detroit, Lansing and 
Jackson, Michigan. 

i 9. Gradually over a number of years and especially since 
1935, engine numbers on the C. C. C. & St. L. locomotives 
have been changed to correspond with New York Central 
locomotive numbers. Similarly, the numbers on box cars 
and other equipment including supply cars that do not leave 
! the lines of the C. C. C. & St. L. have had their numbers 
changed to correspond to New York Central numbers. Lo¬ 
comotives and cars are exchanged betwen the New York 
Central and the C. C. C. & St. L. with no per diem being 
charged for the cars. 

Discussion 

The Railway Labor Act defines the term ‘carrier’ as 
follow's: 

“Section 1, First: 

“The term ‘carrier’ includes any express company, sleep¬ 
ing car company, carrier by railroad, subject to the Inter¬ 
state Commerce Act, and any company which is directly or 
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indirectly owned or controlled by or under common con¬ 
trol with any carrier by railroad and w’hich operates any 
equipment or facilities or performs any service (other than 
trucking service) in connection with the transportation, 
receipt, delivery, elevation, transfer in transit, refriger¬ 
ation or icing, storage, and handling of property trans¬ 
ported by railroad, and any receiver, trustee, or other indi¬ 
vidual or body, judicial or otherwise, when in the possession 
of the business of any such ‘carrier.’ ” 

46 The following provisions of the statute are di¬ 
rectly applicable to the case under consideration: 

“Section 1, Sixth: 

“The term ‘representative’ means any person or persons, 
labor union, organization, or corporation designated either 
by a carrier or group of carriers or by its or their em¬ 
ployees, to act for it or them.” 

“Section 2, Fourth: 

“Employees shall have the right to organize and bargain 
collectively through representatives of their own choosing. 
The majority of any craft or class of employees shall have 
the right to determine who shall be the representative of 
the craft or class for the purposes of this Act.” 

“Section 2, Ninth: 

“If any dispute shall arise among a carrier’s employees 
as to who are the representatives of such employees desig¬ 
nated and authorized in accordance with the requirements 
of this Act, it shall be the duty of the Mediation Board, 
upon request of either party to the dispute, to investigate 
such dispute and to certify to both parties, in writing, with¬ 
in thirty days after the receipt of the invocation of its ser¬ 
vice, the name or names of the individuals or organizations 
that have been designated and authorized to represent the 
employees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the car- 
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rier shall treat with the representative so certified as the 
representative of the craft or class for the purposes of the 
Act. * * * In the conduct of any election for the purposes 
herein indicated the Board shall designate who may par¬ 
ticipate in the election and establish the rules to govern 
the election # * # .” 

Since it has been shown that the Railroad Company, with 
its subsidiaries, is a single carrier in fact under the Rail¬ 
way Labor Act, the Board now reaffirms the conclusions 
reached by it as to the legal consequences of such a fact as 
announced in its First Annual Report for the fiscal year 
ended June 30,1935. 

“What is a carrier?—Although the term ‘carrier’ is 
i clearly defined in the Act, questions have arisen in connec¬ 
tion with representation disputes which made it necessary 
for the Board to interpret its meaning. Where a railroad 
i system is composed of a number of subsidiary corporations, 
employees have been in dispute as to whether one vote 
should be taken of a craft on the whole system or whether 
the subsidiary corporations are carriers within the meaning 
of the Act whose employees are entitled to separate repre- 
! sentation. The Board has ruled generally that where a 
subsidiary’ corporation reports separately to the Interstate 
i Commerce Commission, and keeps its own payroll and 
i seniority rosters, it is a carrier as defined in the Act, and 
its employees are entitled to representation separate from 
other carriers who may be connected with the same railroad 
system. 

47 “If the operations of a subsidiary are jointly man¬ 
aged with operations of other carriers and the em¬ 
ployees have also been merged and are subject to the direc¬ 
tion of a single management, then the larger unit of man- 
! agement is taken to be the carrier rather than the individual 
subsidiary companies.” (p. 22, First Annual Report—Na¬ 
tional Mediation Board.” 
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The above statement as to the application of the law to 
the subject of representation has been followed since its 
first announcement and has consistently been adhered to by 
the Board in representation cases where the parties were 
in dispute on this question, to some of which the Trainmen 
give reference. The following brief review of the more im¬ 
portant cases acted upon by the Board since 1934 confirms 
this observation. 

R-74. On November 15, 1934, the Switchmen invoked the 
services of the Mediation Board, advising that a dispute 
existed as to representation of switchmen employed in the 
Buffalo and Cleveland Yards of the N. C. & St. L. Railroad, 
the Board denied its request, contending that the two 
years could not be separated but that all of the yards of 
the N. C. & St. L. Railroad which report to the Interstate 
Commerce Commission as a carrier, would have to be in¬ 
cluded in any representation dispute under Section 2, Ninth, 
of the Act. 

R-101. On December 11, 1934, the Trainmen invoked the 
services of the Board in a representation dispute among 
yardmen employed by the Chicago & Eastern Illinois Rv. 
Co. The carrier had an agreement with the Switchmen 
covering yardmen and contended that for a great number 
of years it had had separate contracts in effect with the two 
organizations covering certain portions of the railroad and 
that it would not agree that representation of yardmen 
should be determined by a vote of all the yardmen on the 
railroad when advised that a dispute existed covering repre¬ 
sentation of yardmen in the Chicago Terminal only. The 
Board, however, under its interpretation of the Act, voted 
all the yardmen in service of the carrier, and under date 
of May 18,1935, issued a certification that the Trainmen as 
a result of the election was authorized to represent the 
employees of the Chicago & Eastern Illinois Ry. Co. 

R-204. On October 11,1935, the Switchmen invoked the ser¬ 
vices of the Board in a representation dispute involving 
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yardmen employed by the Chicago, Great Western Rail¬ 
road. The carrier advised that it had had contracts with 
the Switchmen covering yardmen in certain yards on the 
property; that it had not received a request from either 
organization to extend contracts to include yards where the 
other organization then held the contract, and it assumed 
that the dispute was one between the Switchmen and the 
Trainmen. However, the Board ordered an election and on 
December 24, 1935, issued a certification designating the 
Switchmen as representative of all yardmen employed by 

the Chicago Great Western Railroad, as a result of 
48 the election. 

R-148. Invocation filed by the Switchmen for repre¬ 
sentation of all yardmen on D. L. & W. At that time the 
yardmen at some points were represented by the Switch¬ 
men and at others by the Trainmen. All yardmen on the 
entire property were voted and the result favored the Train¬ 
men. 

R-155. Invocation filed by the Trainmen for representation 
of all yardmen on the Lehigh Valley Railroad. It held 
representation for all yardmen of the carrier except at Buf¬ 
falo where the Switchmen held representation. After in¬ 
vestigation the Board ordered all yardmen of the entire 
carrier to be voted. Results of the election favored the 
Trainmen and they were certified as representative. 

R-229. Involving Soo Line yardmen is similar to some of the 
other cases cited by the Trainmen. At the time of the in¬ 
vocation it represented all of the Soo Line yardmen except 
those employed in Chicago, which were represented by the 
Switchmen. The vote was conducted over the entire system. 

R-248. Invocation by Brotherhood of Maintenance of Way 
Employes to represent all maintenance of way employees 
on the N. C. & St. L. It represented all employees of this 
craft or class on the carrier except those on the Clover 
Leaf District. Because there were only 477 employees on 
that district and on the remaining districts there were ap- 
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proximately 1600 employees, the Board ruled there can be 
no doubt of the majority. Accordingly the Brotherhood of 
Maintenance of Way Employes was certified for the entire 
carrier. 

R-263. In this case the Trainmen applied for representation 
of stewards on the New York Central Railroad, comprising 
Lines East and West, the C. C. C. & St. L. and the Michi¬ 
gan Central. The Boston & Albany was not included be¬ 
cause the Trainmen already represented the stewards on 
that line. Vice President Walber of the carrier advised 
that dining cars were operated on the Boston & Albany as 
a separate railroad. The election was held covering all the 
lines listed in the application regardless of some protests 
from the Hotel & Restaurant Employees Association which 
held there was no dispute on New York Central Lines West. 
A hearing at which both sides presented evidence indi¬ 
cated to the Board that its action in conducting the election 
was proper. 

Neither the Trainmen nor the Switchmen contended in 
any of these cases that a system election of the railroad 
should not have been held because of existing contracts for 
specific yards then in effect with each of the organizations 
concerned. 

In another case (R-100), where the Railway Employes’ 
Department, A. F. of L., invoked the services of the Board 
in a representation dispute among Long Island Railroad 
shop craft employees, the Pennsylvania Railroad argued 
that for a number of years one agreement had been in 
effect covering the shop employees of the Pennsylvania and 
Long Island Railroads. The Board held that a sepa- 
49 rate vote should be taken of Long Island shopmen 
for the reason that the Long Island Railroad was a 
separate carrier within the meaning of the Railway Labor 
Act, since it reports separately to the Interstate Commerce 
Commission. 

To recognize that the scope of agreements in effect in 
1934 or since should be controlling in arriving at what 
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i constitutes a craft or class of employees would in many in- 
i stances be contrary to the provisions of law recognizing 
“majority rule” and would perpetuate representation on 
the basis of minorities. 

The Switchmen refer to five previous representation cer¬ 
tifications applicable to segments of the Railroad Company, 
which have been issued by the Board, as supporting their 
i view that the Board possesses discretion under the law to 
make such subdivisions. The following summaries give the 
i facts briefly as regards the five certifications cited by the 
Switchmen. 

i R-113. Order of Railway Conductors vs. Trainmen (Invoca¬ 
tion by 0. R. C. for representation of yard conductors, car 
retarder operators and switchtenders, employees of C. C. 
! C. & St. L. Ry.) The Board raised the question with 0. 
R. C. as to the inclusion of the New York Central, but ac- 
quiesed in 0. R. C.’s claim that the C. C. C. & St. L. was en- 
! titled to consideration as an independent carrier, there 
! being no disagreement between the contesting organizations 
on the question. 

R-161. Railroad Yardmasters of North America v. Train- 
I men. (Invocation by Railroad Yardmasters of North 
i America for representation of yardmasters on Ohio Cen¬ 
tral Division, New York Central-Lines West.) After in¬ 
vestigation was under way, RYNA requested an enlarge¬ 
ment of its invocation to include all employees assigned as 
i yardmasters on all New York Central Lines West. The 
Board did not grant the request but advised RYNA that 
! the only carrier involved in the dispute was the Ohio Cen¬ 
tral Division. There was no disagreement between the con- 
i testing organizations as to what constituted a “carrier” in 
this dispute. 

R-452. Trainmen vs. Order of Railway Conductors. (Invo¬ 
cation by Trainmen for representation of road conductors 
! on the Boston & Albany Railroad.) The question of whether 
Boston & Albany is a separate carrier was not raised and 
both parties agreed upon the list of eligibles. 
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R-460. Order of Railway Conductors vs. Trainmen. (Invo¬ 
cation by 0. R. C. for representation of road brakemen, 
flagmen and baggagemen on the Boston & Albany Railroad.) 
The question of whether the Boston & Albany is a separate 
carrier was not raised and both parties agreed upon the 
list of eligible. 

50 R-570. International Brotherhood of Firemen, Oil¬ 

ers, etc. vs. International Union of Operating En¬ 
gineers and Brotherhood of Maintenance of Way Employes. 
(Invocation by International Brotherhood of Firemen and 
Oilers for representation of power house employees and 
railway shop laborers of the Boston & Albany Railroad.) 
Dispute arose on question of occupation to be included 
in eligible list. No question was raised as to whether the 
Boston & Albany is a separate carrier. 

With reference to the argument of the Switchmen based 
on the issuing of certificates of representation applying 
only to the employees in the service of a particular terri¬ 
torial division, region or part of the Railroad Company, 
the Board must again direct attention to the circumstances 
that in those cases, eligible lists had been agreed upon be¬ 
tween the contending parties. In none of these cases was 
there a controversy over the issue of law as now raised in 
this case. 

Indeed with reference to the New York Central Railroad 
Company itself in answer to a letter of Mr. Walber, with 
reference to Case R-161, the Board writes as of February 
17, 1937, as follows: 

“It has been the view of the Board that where a dispute 
exists within a class or craft, the law gives us no dis¬ 
cretion, but to make a determination of choice of repre¬ 
sentative for the entire class or craft for the entire railroad 
involved regardless of presently existing agreements, un¬ 
less all parties to the present dispute agreed otherwise. The 
controlling ruling in this regard was made in the Nickel 
Plate case where the Switchmen’s Union of North America 
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sought to take over the representation of the men employed 
in the Buffalo and Cleveland yards. I am attaching a copy 
of our ruling in that matter. Of course, all the parties can 
! agree to divide up the System for the purpose of separate 
agreements but if any one dissents from that view the de¬ 
termination must be made for the entire group and the 
entire System.” 

As the Board views the subject under consideration, it 
i feels bound to conclude that no issue has been raised in this 
i case as to what is a craft or class under the Railway Labor 
Act. There is no dispute that the class or craft of ‘yard¬ 
men’ embraces foremen or conductors, helpers or brake- 
men, switchtenders and car retarder operators. The issue 
actually raised is simply a question as to whether this craft 
or class of ‘yardmen’ may be broken into separate groups 
on the Railroad Company with a resulting right in any 
group to demand separate group representation. In the 
two court cases referred to (B. R. T. vs. National Mediation 
Board 88 Fed. (2) 757, and Brotherhood of Railway & 
Steamship Clerks, etc. v. Nashville, Chattanooga & St. Louis 
R. R. Co. 94 Fed. (2) 97), the question before the Courts 
involved the subject of w-hat constituted a class or craft 
but did not involve the splitting of a well recognized craft 
or class of employees essentially along geographical lines, 
i. e., by yards, divisions, subsidiary roads or companies, 
or regions of a parent operating company, 
i 51 In further elaboration of its opinion on the sub- 
! ject as given in the First Annual Report, the Board 
is of the view that the idea of collective bargaining with a 
carrier denotes the collective participation of all the car¬ 
rier’s employees included in a single craft or class in its 
negotiations with the carrier by the method of represen¬ 
tation. The word ‘collective’ denotes singleness of agency 
in the same sense as the phrase ‘e pluribus unum’ svm- 
i bolizes the national unity of the States. It connotes not a 
| part or parts of a subject but a collection of all the parts 
into one body, which applied in the case before us, means 
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singleness of representation with a single carrier. On this 
point the Act seems literally definite as it reads: 

“The majority of any craft or class of employees shall 
have the right to determine who shall be the representative 
of the craft or class for the purposes of the Act.” 

Note that the Act speaks of a majority of a craft or class 
determining “who shall be the representative” (not the 
representatives). The subjects “craft or class” and “rep¬ 
resentative” are both given in the singular number. 

The Board does not undertake to discuss the relative ad¬ 
vantages or disadvantages which may inhere in single or 
divided representation respectively. Doubtless serious ar¬ 
guments may be made both for and against each method. 
The Act leaves the Board in no doubt that Congress had in 
mind single representation for each craft or class on each 
carrier when enacting it; and that had the Congress thought 
of sub-divisions of a craft or class or of a carrier as de¬ 
sirable methods of representation it would have made pro¬ 
vision for their use. 

Finally, the Board concludes as a matter of law that the 
Railway Labor Act vests the Board with no discretion to 
split a single carrier or combine two or more carriers for 
the purpose of determning who shall be eligible to vote for 
a representative of a craft or class of employees under 
Section 2, Ninth, of the Act, and the argument that it has 
such power fails to furnish any basis of law for such ad¬ 
ministrative discretion. 

Conclusion 

The National Mediation Board, in view of all the evi¬ 
dence before it and the arguments presented to it in this 
case, has reached the conclusion that, since the New York 
Central Railroad Company and all of its operated sub¬ 
sidiaries, including the Boston & Albany Railroad Com¬ 
pany, the Cleveland, Cincinnati, Chicago & St. Louis Rail¬ 
way Company, the Michigan Central Railroad Company, 
and the Toledo and Ohio Central Railway Company, is a 
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single carrier within the meaning of and subject to the 
Interstate Commerce Act as established by the Interstate 
Commerce Commission, and so also constitutes a single car¬ 
rier for the purpose of the Railway Labor Act, all of the 
employees of any given craft or class, such as yardmen, 
in the service of a carrier so determined must therefore 
be taken together as constituting the proper basis for de¬ 
termining their representation in conformity with Section 
2, Ninth, of the Railway Labor Act. 

52 The mediator assigned to the investigation of this 
dispute will therefore proceed accordingly with the 

completion of his duties in connection with the Board’s 
investigation of this dispute. That is to say, he shall re¬ 
gard as the proper basis for the representation of the yard¬ 
men in the service of the entire new York Central Railroad 
Company all of the yardmen in such service. 

By order of the National Mediation Board: 

(Signed) Robert F. Cole 

Secretary 

53 EXHIBIT “B” 

National Mediation Board 
Washington 

David J. Lewis, Chairman 

George A. Cook 

Otto S. Beyer 

Robert F. Cole, Secretary 

In the matter of Representation of Employees of the 
New York Central Railroad Company 

Yardmen (Consisting of Yard Foremen or Conductors, 
Helpers or Brakemen, Switchtenders and Car Retarder 

Operators). 

Filed Apr 24 1942 

Case No. R-690 Certification October 22, 1941 

The services of the National Mediation Board were in¬ 
voked by the Brotherhood of Railroad Trainmen to settle 
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a dispute as to who may represent yardmen (consisting of 
yard foremen or conductors, helpers or brakemen, switch- 
tenders and car retarder operators), employed by the New 
York Central Railroad System, for the purposes of the 
Railway Labor Act, as provided by Section 2, Ninth, there¬ 
of. Later in open hearing the Brotherhood of Railroad 
Trainmen explained that by the term “New York Central 
Railroad System” it meant the lines operated by the New 
York Central Railroad Company but not other portions of 
the System. The records of the Board show that at the 
time application -was received these employees in all yards 
west of the Detroit River on the Michigan Central Line, 
including South Bend transfer crews, w*ere represented by 
the Switchmen’s Union of North America; that the em¬ 
ployees on the New York Central (Lines West of Buffalo) 
w*ere represented in certain yards by the Brotherhood of 
Railroad Trainmen and in certain other yards by the 
Switchmen’s Union of North America; and that the re¬ 
mainder of the employees in the craft or class employed 
by the New York Central Railroad Company were repre¬ 
sented by the Brotherhood of Railroad Trainmen. 

The Board assigned Mr. Patrick D. Harvey, Mediator, 
to investigate. It developed after conferences with the 
representatives of the Brotherhood of Railroad Trainmen 
and the Switchmen’s Union of North America that no 
agreement could be reached between them as to what con¬ 
stituted the proper basis for determining representation 
of the employees concerned under the Railway Labor Act. 
Since the parties could not be brought into agreement on 
this issue a hearing was held by the Board in Washington, 
D. C., on February 20 and 21, 1941, so as to permit them 
to present pertinent facts and arguments and submit briefs 
in support of their positions on the issue involved before 
the Board made any determinations in the matter. On 
the basis of this hearing, the National Mediation Board on 
May 27, 1941, issued a Findings Upon Investigation, in 
which it reached the conclusion that, since the New York 
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Central Railroad Company operates all of the lines for¬ 
merly operated by the Boston and Albany Railroad Com¬ 
pany, the Cleveland, Cincinnati, Chicago and St. Louis 
Railway Company, the Michigan Central Railroad Com¬ 
pany, and the Toledo and Ohio Central Railroad Company, 
all of the employees in the craft or class of yardmen in the 
service of the New York Central Railroad Company 
54 must be taken together as constituting the proper 
basis for determining their representation in con¬ 
formity with Section 2, Ninth, of the Railway Labor Act. 
The Board thereupon found that a dispute over represen¬ 
tation existed among these employees and directed Media¬ 
tor Harvey, assisted by Mediators Bronson and Roulfs, to 
i take a secret ballot to determine their choice. 

Following is the result of the election as reported by 
Mediator Harvey and attested to by the representatives 
of the contesting organizations who acted as observers: 


Number of employees voting for contesting organizations: 


For Brotherhood of For Switchmen’s 
Railroad Trainmen Union of North 

America 

Yardmen (Consist¬ 
ing of Yard Fore¬ 
men or Conduc¬ 
tors, Helpers or 
Brakemen, Switch- 
tenders and Car 
Retarder Operat¬ 
ors) 

4112 941 


For other 

Void 

Number of 

organiza¬ 

bal- 

employees 

tions or 

ots 

eligible 

indivi¬ 


to vote 

duals 



152 

55 

7187 


On the basis of the investigation and report of election 
the National Mediation Board hereby certifies that the 
Brotherhod of Railroad Trainmen has been duly designated 
and authorized to represent the craft or class of yardmen 
(consisting of yard Foremen or conductors, helpers or 
brakemen, switchtenders and car retarder operators), em- 
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ployed by the New York Central Railroad Company, for 
the purposes of the Railway Labor Act. 

By order of the National Mediation Board: 

Robert F. Cole, 
Secretary 

*#*•••*•*• 

68 Filed May 9 1942 Charles E. Stewart, Clerk 

AMENDED ANSWER OF THE DEFENDANTS, NA¬ 
TIONAL MEDIATION BOARD, COOK, BEYER AND 
LEWIS. 

Come now the defendants, National Mediation Board, 
George A. Cook, Otto S. Beyer and David J. Lewis, and for 
answer to the amended complaint herein respectfully state: 

1. These defendants admit the allegations contained in 
Paragraphs 2, 3, 4, 5, 7, 8,10,11, 17,18,19, 20 and 30. 

2. These defendants deny the allegations contained in 
Paragraphs 24, 25, 26, 27 (except the first sentence of the 
last sub-paragraph thereof, the allegations of which is ad¬ 
mitted), 28 and 29. 

3. These defendants admit the allegations contained in 
the first sub-paragraph of Paragraph 1 but deny knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in the second sub-paragraph of 
Paragraph 1. 

4. These defendants admit the allegations of Paragraph 
6 except that they aver that the defendant George A. Cook 
is no longer Chairman of the National Mediation Board, 
and aver further that the position of Chairman is now held 

by the defendant David J. Lewis. 

69 5. These defendants admit the allegations con¬ 
tained in Paragraph 9 of the complaint except that 

they deny knowledge as to whether or not a majority of 
the members of the Brotherhood of Railroad Trainmen are 
engaged in road service. 

6. These defendants admit the allegations of the first 
sub-paragraph of Paragraph 12 but deny the remaining 
allegations of said paragraph. 
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7. These defendants admit the allegations contained in 
the first sub-paragraph of Paragraph 13, except the last 
sentence thereof. 

These defendants admit the allegations of the second 
sub-paragraph of Paragraph 13 and the lettered para¬ 
graphs (a) to (d) thereunder. 

For answer to the remaining allegations of Paragraph 
I 13, these defendants admit that the lessor or subsidiary 
companies operated by the New York Central Railroad 
Company, including the Boston & Albany, the Big Four, 
I Michigan Central, and Peoria & Eastern, furnish to the 
Interstate Commerce Commission separate annual financial 
reports and that said companies and the New York Cen¬ 
tral — Lines East and — Lines West furnish separate 
I monthly accident reports, but aver that the annual financial 
I reports so filed by said lessor or subsidiary companies con¬ 
tain no operating data, and aver further that the monthly 
accident reports are accepted by the Interstate Commerce 
Commission on a separate rather than consolidated basis 
in order to provide accident data for the various portions 
of the New York Central Railroad Company for use in con- 
i nection with the promotion of safety. These defendants 
aver that this is a customary practice of the Interstate 
I Commerce Commission with respect to the reporting of ac¬ 
cident statistics, and that a similar method is followed by 
other large railways such as the Pennsylvania Railroad 
Company, Southern Railway Company, and the 
70 Union Pacific Railroad. These defendants further 
aver that the New York Central Railroad Company 
i files an annual report with the Interstate Commerce Com¬ 
mission which covers the operations of its own property 
i and of the properties of its various leased lines, and that 
said leased lines file no operating report with the Inter¬ 
state Commerce Commission; and these defendants fur¬ 
ther aver that the annual financial and monthly accident 
i reports filed with the Interstate Commerce Commission on 
i behalf of the lessor companies are prepared and signed by 
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officers common to both the New York Central Railroad 
Company and said lessor companies. 

These defendants further aver that the New York Cen¬ 
tral Railroad Company also files numerous monthly and 
quarterly reports disclosing the results of operations over 
its own and all of its leased lines, and that none of the 
lessor companies files any such reports except the Boston 
& Albany, from which company certain of such reports are 
required by the Interstate Commerce Commission because 
of the importance of the road in connection with statistics 
relating to the New England region. 

These defendants admit that certain of the subsidiary 
carriers which comprise the New York Central Railroad 
System separately file operating reports and other reports 
with the Interstate Commerce Commission, as alleged in 
the concluding paragraph of Paragraph 13; but these de¬ 
fendants aver that such subsidiary lines operate their own 
lines of railroad. 

8. These defendants admit the allegations of the first and 
second sub-paragraphs of Paragraph 14, except that they 
deny that the yardmen on the New York Central Railroad 
Company—Lines West and the Michigan Central consti¬ 
tute a separate class or craft of employees apart from 
other yardmen on the New York Central Railroad Com¬ 
pany, and except that under the certification issued 

71 by the defendant National Mediation Board the 
Switchmen’s Union is not the legally constituted bar¬ 
gaining representative of said yardmen. These defen¬ 
dants admit the first sentence of the third sub-paragraph 
of Paragraph 14, but deny that the negotiation of a con¬ 
tract by the Brotherhood of Railroad Trainmen as the duly 
certified representative of said yardmen will destroy or in 
any manner impair any of such rights. 

9. These defendants admit that the defendant Brother¬ 
hood of Railroad Trainmen negotiated and maintained 
separate collective bargaining agreements with the New 
York Central Railroad Company covering yardmen em- 
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ployed by said railroad on the lines described as the New 
York Central Railroad—Lines East, Ohio Central, The Big 
Four, Boston & Albany. These defendants deny the re¬ 
maining allegations of Paragraph 15. 

10. These defendants admit the allegations of Paragraph 
16 that certain carriers comprising the New York Central 
Railroad System have negotiated and maintained separate 
contracts concerning rates of pay, hours and working con¬ 
ditions affecting employees on their lines; but these de¬ 
fendants aver that the New York Central Railroad System 
i is not an operating carrier or a legal entity. "With respect 
to the lessor, subsidiary and consolidated companies com¬ 
prising the New York Central Railroad Company, these 
defendants deny the allegations of Paragraph 16 but aver 
that separate contracts concerning rates of pay, hours and 
working conditions were negotiated for such companies be¬ 
fore they were leased and operated by the New York Cen¬ 
tral Railroad Company; that many of such contracts are 
still in effect and that in a few instances separate contracts 
have been negotiated since such lines have been leased 
and operated by the New York Central Railroad Com¬ 
pany. 

72 11. These defendants deny the first two sentences 

of Paragraph 21. For answer to the remaining alle¬ 
gations of said paragraph these defendants admit that the 
election ordered by the Board to be held was not conducted 
among the yardmen employed on all the lines comprising 
the so-called New York Central Railroad System but was 
conducted, as specified in the Board’s order, among the 
yardmen employed on the entire New York Central Rail¬ 
road Company. These defendants aver that the New York 
Central Railroad Company owns or holds all or a majority 
of the stock of the Pittsburgh & Lake Erie Railroad Com¬ 
pany, The Louisville & Jeffersonville Bridge & Railroad 
Company, The Indiana Harbor Belt Railroad Company, 
The Chicago River & Indiana Railroad Company, and the 
Cleveland Union Terminals Company; that said companies 
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do not comprise a part of the New York Central Railroad 
Company; and that each of said companies operates its 
respective lines of railroad, bridges, and terminals. 

12. These defendants have no knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in Paragraph 22 of the amended complaint. 

13. These defendants deny the first sentence of Para¬ 
graph 23 of the complaint. 

(a) For answer to sub-paragraph (a) of Paragraph 33, 
these defendants admit that separate contracts concerning 
rates of pay, hours and working conditions were negotiated 
for the railroads mentioned before such roads were leased 
and operated by the New York Central Railroad Company; 
that many of such contracts are still in effect; and that in 
a few instances separate contracts have been negotiated 
since such lines have been leased and operated by the New 
York Central Railroad Company. 

73 (b) These defendants deny that the record before 

the National Mediation Board discloses the facts al¬ 
leged in sub-paragraph (b) of Paragraph 23. These de¬ 
fendants admit that the New York Central Railroad Com¬ 
pany does not file with the Interstate Commerce Commis¬ 
sion reports covering the operations of all lines compris¬ 
ing the so-called New York Central Railroad System; but 
aver that the New York Central Railroad Company does 
file an operating report covering the operations of all the 
leased, subsidiary and consolidated carriers which consti¬ 
tute the New York Central Railroad Company. 

(c) These defendants deny that the record before the 
National Mediation Board discloses the facts alleged in sub- 
paragraph (c) but admit that the New York Central Rail¬ 
road Company files an operating report which includes the 
operations of owned and leased lines and that some of the 
lessor companies file separate financial or accident reports 
but not separate operating reports. These defendants fur¬ 
ther aver that the Boston & Albany Railroad Company, one 
of the leased lines operated by the New York Central Rail- 
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road Company, files numerous separate reports with the In- 
i terstate Commerce Commission but avers that these reports 
are required by the Commission because of the importance 
i of the Boston & Albany in connection with statistics relat¬ 
ing to the New England region. 

(d) These defendants deny the allegations in the first 
i sentence of sub-paragraph (d) except that they admit such 

allegations in so far as the Pittsburgh & Lake Erie is con- 
i cerned. For answer to the remaining allegations of this 
sub-paragraph, these defendants admit that the defendant 
Brotherhood of Railroad Trainmen negotiated and main¬ 
tained separate agreements with the New York Cen- 
I 74 tral Railroad Company on behalf of certain yardmen 
employed on the lines of railroad described as the 
New York Central Railroad Company—Lines East, the Ohio 
> Central, The Big Four, and the Boston & Albany. These 
defendants deny the remaining allegations of this sub-para¬ 
graph. 

(e) These defendants admit the allegations contained in 
i sub-paragraph (e) but aver that the New York Central 

Railroad Company does not own any of the capital stock 
of the Boston & Albany and that except for the Pittsburgh 
& Lake Erie none of the railroad companies mentioned in 
this sub-paragraph operates any line of railroad. 

(f) These defendants admit that the executives of the 
New York Central Railroad Company are supervisory of- 

i ficers of the New York Central Railroad System and deny 
i the remaining allegations contained in sub-paragraph (f) 
of Paragraph 23. 

(g) These defendants admit that the evidence before the 
National Mediation Board discloses testimony by an of¬ 
ficer of the New York Central Railroad Company indicating 
that he desired the continuance of existing bargaining units 
or divisions; but these defendants have no knowledge or 
information as to the desires of the New York Central Rail- 

i road Company in that respect, and accordingly deny the 
allegations contained in sub-paragraph (g) of Paragraph 23. 
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(h) These defendants deny the allegations contained in 
sub-paragraph (h) of Paragraph 23. 

(i) These defendants deny the allegations contained in 
sub-paragraph (i) of Paragraph 23. 

(j) These defendants admit that the New York Central 
Railroad Company—Lines East comprises the lines 

75 formerly owned by the New York Central and Hudson 
River Railroad Company, and that the New York 
Central Railroad Company—Lines West comprises the 
lines formerly owned by the Lake Shore & Michigan South¬ 
ern Railroad Company at the time of their consolidation in 
December 1941 as the New York Central Railroad Com¬ 
pany, but deny the remaining allegations of sub-paragraph 
(j) of Paragraph 23. 

(k) These defendants deny the allegations contained in 
sub-paragraph (k) of Paragraph 23. 

(l) These defendants deny the allegations contained in 
sub-paragraph (1) of Paragraph 23. 

(m) These defendants have no knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in sub-paragraph (m) of Paragraph 23. 

(n) These defendants deny the allegations contained in 
sub-paragraph (n) of Paragraph 23 in so far as the sub¬ 
sidiary leased lines of the New York Central Railroad Com¬ 
pany are concerned. 

(o) These defendants deny the allegations contained in 
sub-paragraph (o) of Paragraph 23. 

(p) These defendants admit the allegations contained in 
sub-paragraph (p) of Paragraph 23, but aver that the man¬ 
agers of the subsidiary lines are assistant vice presidents 
for other officers of the New York Central Railroad Com¬ 
pany. 

(q) These defendants admit the allegations contained in 
sub-paragraph (q) in so far as the Pittsburgh & Lake Erie 
is concerned, and aver that the New York Central Railroad 
Company is an operating carrier by railroad subject to the 
Interstate Commerce Act. With respect to the remaining 
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allegations of this sub-paragraph these defendants aver 
that the Boston & Albany, The Big Four, the Ohio Central, 
the Michigan Central, and the Peoria & Eastern 
76 are corporations owning but not operating lines of 
railroad, and that such corporations are subject to 
the Interstate Commerce Act. 

Further Answering the Amended Complaint Herein, 
these defendants aver that: 

14. The finding by the National Mediation Board that all 
yardmen employed by the New York Central Railroad Com¬ 
pany, including those employed on lines formerly operated 
by other companies but now leased to the New York Cen¬ 
tral Railroad Company, are all eligible to participate in the 
election for the representative of the craft or class of yard¬ 
men of the New York Central Railroad Company is sup¬ 
ported by substantial evidence and is not arbitrary, capri¬ 
cious or contrary to law, and the order of the National Me¬ 
diation Board dated October 22, 1941 constitutes a valid 
exercise by the Board of its duties and functions under the 
Railway Labor Act and is, therefore, binding on the court. 

Wherefore, having fully answered the amended complaint 
herein, these defendants pray that it be dismissed. 

S. R. BRITTINGHAM, Jr. 

Special Assistant to the 
Attorney General 

IRVIN L. STEPHENSON, 

Special Attorney 
Counsel for the defendants 
National Mediation Board, 
George A. Cook, Otto S. Beyer, 
and David J. Lewis. 
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78 AMENDED ANSWER OF THE DEFENDANT, 
BROTHERHOOD OF RAILROAD TRAINMEN. 

Filed May 9 1942 

Comes now the defendant, Brotherhood of Railroad 
Trainmen, and answering the Amended Complaint in the 
order alleged respectfully states that it: 

1. Admits the allegations of paragraph one. 

2. Admits the allegations of paragraph two. 

3. Admits the allegations of paragraph three. 

4. Admits the allegations of paragraph four. 

5. Admits the allegations of paragraph five. 

6. Admits the allegations of paragraph six except it avers 
that the defendant, George A. Cook, is no longer Chairman 
of the National Mediation Board, and that David J. Lewis, 
one of the defendants, is now serving in that capacity. 

7. Admits the allegations of paragraph seven. 

8. Admits the allegations of paragraph eight. 

9. Admits the allegations of paragraph nine except that it 
denies the majority of its members are engaged in road ser¬ 
vice, but avers that at the last analysis its membership was 
about evenly divided between members engaged in road and 

yard service. 

79 10. Admits the allegations of paragraph ten. 

11. Admits the allegations of paragraph eleven. 

12. Denies the allegations of paragraph twelve. 

13. Admits the allegations contained in the first subpara¬ 
graph of paragraph thirteen except the last sentence there¬ 
of, which it denies, and avers that the New York Central 
Railroad Company furnishes the Interstate Commerce Com¬ 
mission with numerous reports, including monthly accident 
reports, which reports are in many instances divided ac¬ 
cording to various operating territories in accordance with 
statistical practices approved by the Interstate Commerce 
Commission. 

(a) Admits the allegations of sub-paragraph (a). 

(b) Admits the allegations of sub-paragraph (b). 

(c) Admits the allegations of sub-paragraph (c). 

(d) Admits the allegations of sub-paragraph (d). 
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1 For answer to the remaining allegations of paragraph 
thirteen, this defendant admits that the lessor or subsidiary 
companies operated by the New York Central Railroad Com¬ 
pany furnished to the Interstate Commerce Commission 
separate annual financial reports and separate monthly ac¬ 
cident reports, but avers that the annual financial reports 
so filed by said lessor or subsidiary companies contained no 
1 operating data, and avers further that the monthly accident 
reports are accepted by the Interstate Commerce Commis¬ 
sion on a separate rather than consolidated basis in order 
to provide accident data for the various portions of the New 
York Central Railroad Company for use in connection with 
the promotion of safety. This defendant avers that this is 
a customary practice with the Interstate Commerce Com¬ 
mission and that a similar method of reporting accident sta¬ 
tistics is followed by other large railways such as the Penn¬ 
sylvania Railroad Company, Southern Railroad Company 
and the Union Pacific Railroad. This defendant further 
avers that the New York Central Railroad Company 
80 files an annual report with the Interstate Commerce 
Commission which covers the operations of its own 
property and the properties of its various leased lines, and 
that said leased lines filed no such operating report with the 
Interstate Commerce Commission; and this defendant fur¬ 
ther avers that the annual financial and monthly accident 
reports filed with the Interstate Commerce Commission on 
behalf of the said leased companies are prepared and signed 
by officers of the New York Central Railroad Company and 
that all other reports filed with the Commission covering 
operations on certain roads are filed by the New York Cen¬ 
tral Railroad Company. This defendant admits that cer¬ 
tain of the subsidiary carriers which comprise the New York 
Central Railroad system separately filed operating reports 
1 and other reports with the Interstate Commerce Commis- 
1 sion, as alleged in the concluding paragraph of paragraph 
i thirteen; but this defendant avers that such subsidiary lines, 
unlike the lessor companies which form a part of the New 
York Central Railroad Company, operate their own lines of 
railroad. 
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14. Admits the first and second paragraphs of paragraph 
fourteen, except it denies certain agreements are still in 
effect with the companies with which they were originally 
made and avers since the consolidation of the Lake Shore 
in 1914 and the lease of the Michigan Central in 1930, the 
respective agreements have been in effect with the New York 
Central, and denies that the yardmen of the Lake Shore and 
Michigan Southern Railway and the yardmen of the Michi¬ 
gan Central Railway constitute a separate craft or class of 
employees apart from other yardmen on the New York Cen¬ 
tral railroad company, and denies that the said railroads re¬ 
ferred to are represented by the Switchmen’s Union but 
state under certification of the defendant, National Media¬ 
tion Board, this defendant, Brotherhood of Railroad Train¬ 
men, is the legally constituted bargaining representative for 
said yardmen. 

This defendant admits the first sentence of third 
81 sub-paragraph, but denies that any seniority rights 
will be destroyed if the findings, order and certifica¬ 
tion by the defendant, Mediation Board, are not vacated and 
set aside, and denies that any seniority rights will be de¬ 
stroyed if the trainmen are permitted to negotiate a contract 
as a duly certified representative of said yardmen. 

15. This defendant admits that it negotiated and main¬ 
tained separate collective bargaining agreements with the 
New York Central Railroad Company covering yardmen em¬ 
ployed by said railroad on the lines described as the New 
York Central Railroad—Lines East, Ohio Central, The Big 
Four, Boston & Albany. This defendant denies the remain¬ 
ing allegations of paragraph fifteen. 

16. This defendant admits the allegations of paragraph 
sixteen that certain carriers comprising the New York Cen¬ 
tral Railroad system have negotiated and maintained sepa¬ 
rate contracts concerning rates of pay, hours and working 
conditions affecting employees on their lines; but this defen¬ 
dant avers that the New York Central Railroad system is 
not an operating carrier or a legal entity. With respect to 
the lessor, subsidiary and consolidated companies compris- 
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ing the New York Central Railroad Company, this defen- 
i dant denies the allegations of paragraph sixteen but avers 
that separate contracts concerning rates of pay, hours and 
working conditions were negotiated for such companies be- 
i fore they were leased and operated by the New York Central 
i Railroad Company; that many of such contracts are still in 
effect and that in a few instances separate contracts have 
been negotiated since such lines have been leased and oper¬ 
ated by the New York Central Railroad Company. 

17. Admits the allegations contained in paragraph seven¬ 
teen. 

18. Denies the allegations contained in paragaph eighteen, 
but says that on July 2,1940, the services of the Medi- 

82 ation Board were invoked by the Brotherhood of 
Railroad Trainmen for the purposes alleged in the 
first sentence of this paragraph, but although the term New 
York Central System was used, there appears a double as¬ 
terisk after New York Central System with an explanation 
as to what this refers to at the bottom of the first paragraph 
! of said invocation. That in Mediation Board Case No. F 
690 “Findings Upon Investigation” dated May 27,1941, in 
the first paragraph of said certification appears the follow¬ 
ing: 

“The Trainmen explained that by “New York Central 
System” it meant the New York Central—Lines East, the 
New York Central Lines—West; the Cleveland, Cincinnati, 
Chicago & St. Louis Railway; the Michigan Central Rail¬ 
road; the Toledo and Ohio Central Railroad; and the Bos¬ 
ton & Albany Railroad, as together constituting a single 
carrier, the New York Central Railroad Company, (herein¬ 
after referred to as the “Railroad Company”), the craft or 
! class of whose yardmen constitute a single undivided unit 
entitled, under the Railway Labor Act, to designate a repre¬ 
sentative for the purposes of the Act.” 

! That in the first paragraph of the certification by the Board 
dated October 22, 1941, appears the following: 

i “Later in open hearing the Brotherhood of Railroad 
Trainmen explained that by the term “New York Central 
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Railroad System” it meant the lines operated by the New 
York Central Railroad Company but not other portions of 
the System”. 

This defendant denies the second sentence of said para¬ 
graph eighteen and states the invocation was available to 
the plaintiff from the file of the Mediation Board from which 
a copy of said invocation could have been made. 

19. Admits the allegations of paragraph nineteen. 

20. Admits the allegations of paragraph twenty. 

21. Denies the allegations of the first and second sen¬ 
tences of paragraph twenty-one; for answer to the remain¬ 
ing allegations of said paragraph this defendant admits 
that the election ordered bv the Board was not conducted 
among the yardmen employed on all the lines comprising 
the so-called New York Central Railroad system, but was 

conducted as specified by the Board order among the 
83 yardmen employed by the entire New York Central 
Railroad Company. 

22. Denies the allegations contained in paragraph twenty- 
two, but admits that subsequent to the certification issued 
by the Board, they sought to negotiate with the New York 
Central Railroad Company pursuant to said certification in 
behalf of the employees of the New York Central Railroad 
referred to in said certification. 

23. Denies the allegations of the first sentence of para¬ 
graph twenty-three. 

(a) Answering sub-paragraph (a) admits separate con¬ 
tracts were negotiated before the railroads referred to were 
leased and operated by the New York Central Railroad Com¬ 
pany; but that since the leasing of the Boston & Albany, The 
Big Four, the Ohio Central, the Michigan Central and the 
Peoria and Eastern, these contracts have been negotiated 
and maintained with New York Central Railroad Com¬ 
pany. 

(b) This defendant denies that the record before the Na¬ 
tional Mediation Board discloses the facts alleged in sub- 
paragraph (b) of paragraph twenty-three. This defendant 
admits that the New York Central Railroad Company does 
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not file with the Interstate Commerce Commission reports 
i covering the operations of all lines comprising the so-called 
New York Central Railroad System; but avers that the 
New York Central Railroad Company does file an operating 
report covering the operations of all the leased, subsidiary 
and consolidated carriers which constitute the New York 
Central Railroad Company. 

(c) This defendant denies that the record before the Na¬ 
tional Mediation Board discloses the facts alleged in sub- 
paragraph (c) but admits that the New York Central Rail¬ 
road Company files an operating report which includes the 

1 operations of owned and leased lines and that some of the 
lessor companies filed separate financial or accident 
84 reports but not separate operating reports. This de¬ 
fendant further avers that the Boston & Albany Rail¬ 
road Company, one of the leased lines operated by the New 
York Central Railroad Company, files numerous separate 
i reports with the Interstate Commerce Commission but avers 
that these reports are required by the Commission because 
of the importance of the Boston & Albany in connection with 
statistics relating to the New England region. 

(d) Denies the allegations of the first sentence of sub 
paragraph (d); as to the remainder of said sub-paragraph 
(d) admits separate agreements were negotiated and main- 

i tained with the New York Central Railroad Company on 
behalf of said yardmen employed on the lines of the railroad 
described as New York Central Lines, East, the Ohio Cen¬ 
tral, The Big Four, the Boston & Albany; denies the re¬ 
maining allegations of said sub-paragraph (d). 

(e) Admits the allegations of sub-paragraph (e) except 
1 as to the Boston & Albany, and alleges that the New York 

Central operates the railroad of the Boston & Albany under 
a lease, but does not own any of the capital stock of that 
company. 

(f) This defendant admits that the executives of the New 
York Central Railroad Company are supervisory officers of 
the New York Central Railroad system and deny the re- 
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maining allegations contained in sub-paragraph (f) of para¬ 
graph twenty-three. 

(g) Denies the allegations of sub-paragraph (g). 

(h) Denies the allegations of sub-paragraph (h). 

(i) Denies the allegations of sub-paragraph (i). 

(j) Denies the allegations of sub-paragraph (j) except 
admits that portions of the Lines East and Lines West were 
owned, respectively, by the New York Central and Hudson 
River Railroad Company and the Lake Shore and Michigan 
Southern Railway Company and at the time of their consoli¬ 
dation with other companies in December, 1914, to form the 

defendant the New York Central Railroad Company. 
85 (k) Denies the allegations of sub-paragraph (k). 

(1) Denies the allegations of sub-paragraph (1). 

(m) Denies the allegations of sub-paragraph (m). 

(n) Denies the allegations of sub-paragraph (n). 

(o) Denies the allegations of sub-paragraph (o). 

(p) This defendant admits the allegations contained in 
sub-paragraph (p) of paragraph twenty-three, but avers 
that the managers of the subsidiary lines are assistant vice 
presidents for other offices of the New York Central Rail¬ 
road Company. 

(q) This defendant admits the allegations contained in 
sub-paragraph (q) in so far as the Pittsburgh & Lake Erie 
is concerned, and avers that the New York Central Rail¬ 
road Company is an operating carrier by railroad subject to 
the Interstate Commerce Act. With respect to the remain¬ 
ing allegations of this sub-paragraph, this defendant avers 
that the Boston & Albany, The Big Four, the Ohio Central, 
the Michigan Central, and the Peoria & Eastern are cor¬ 
porations owning but not operating lines of railroad, and 
that such corporations are subject to the Interstate Com¬ 
merce Act. 

24. Denies the allegations contained in paragraph twenty- 
four. 

25. Denies the allegations contained in paragraph twenty- 
five. 
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26. Denies the allegations contained in paragraph twenty- 
six. 

27. Denies the allegations contained in paragraph twenty- 
seven, except the first sentence of the last paragraph, which 
thev admit. 

mf 

28. Denies the allegations contained in paragraph twenty- 
eight. 

29. Denies the allegations contained in paragraph twenty- 
nine. 

86 30. Denies the existence of any wrong entitling the 

plaintiff to any relief either at law or in equity. 

I FURTHER ANSWERING THE AMENDED COM¬ 
PLAINT this defendant avers: 

31. The finding by the National Mediation Board that all 
yardmen employed by the New York Central Railroad Com¬ 
pany, including those employed on lines formerly operated 
by other companies but now leased to the New York Central 
Railroad Company, are all eligible to participate in the elec¬ 
tion for the representative of the craft or class of yardmen 
of the New York Central Railroad Company is supported by 
1 substantial evidence and is not arbitrary, capricious or con¬ 
trary to law, and the order of the National Mediation Board 
dated October 22, 1941, constitutes a valid exercise by the 
Board of its duties and functions under the Railway Labor 
Act and is, therefore, binding on the Court. 

WHEREFORE, having fully answered the amended com¬ 
plaint herein, this defendant prays that it be dismissed. 

i BERNARD M. SAVAGE, 

521 Title Building 
Baltimore, Maryland 
Attorney for Brotherhood of 
! Railroad Trainmen . 

ALFRED L. BENNETT 
Denrike Building 
Washington, D. C. 

Attorney for Brotherhood of 
i Railroad Trainmen. 
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87 Endorsed: Filed May 9-1942 Charles E. Stewart, 
Clerk. 

Copy of Answer to Amended Complaint mailed to: 

LEO F. TIERNEY, 

608 Mercantile Trust Building, 

Baltimore, Maryland, 

Attorney for Switchmen’s Union of 
North America, et al. 

S. R. BRITTINGHAM, Jr., 

Special Assistant to the Attorney General, 
Department of Justice, 

Washington, D. C., 

Attorney for the Defendants, 

National Mediation Board, George A. Cook, 
Otto S. Beyer, and David J. Lewis. 

A. REA WILLIAMS, 

1040 Investment Building, 

Washington, D. C. 

Attorney for The Neiv York Central Railroad 
Company and The Michigan Central 
Railroad Company, Defendants . 

HENRY B. WEAVER, Jr., 

Tower Building, 

Washington, D. C. 

Attorney for Szvitchmen’s Union of 
North America, et al. 

I hereby certify that copies of Answer were deposited by 
me in the mail addresed to the above parties on May 8th, 
1942. 

BERNARD M. SAVAGE, 

521 Title Building 
Baltimore, Maryland. 
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I 55 ANSWER OF THE DEFENDANTS, THE NEW YORK 
CENTRAL RAILROAD COMPANY AND THE 
MICHIGAN CENTRAL RAILROAD COMPANY. 

Filed May 4 1942 

Come now the defendants, The New York Central Rail¬ 
road Company and The Michigan Central Railroad Com¬ 
pany, and for answer to the amended complaint herein re¬ 
spectfully allege: 

1. These defendants admit the allegations contained in 
the first paragraph of paragraph 1 of the amended com¬ 
plaint, and deny knowledge or information sufficient to form 
a belief as to the allegations contained in the second para¬ 
graph of paragraph 1 of the amended complaint, except 
i that they admit that on and prior to July 1, 1940, the plain- 
i tiff Switchmen’s Union represented certain yardmen and 
negotiated and entered into agreements on their behalf con- 
• cerning rates of pay, hours of service, rules and working 
conditions at certain yards located on the New York Cen¬ 
tral Railroad west of Buffalo and on the Michigan Central 
Railroad west of Detroit. 

i 2. These defendants admit the allegations contained in 
i paragraph 2 of the amended complaint. 

56 3. These defendants admit the allegations con¬ 

tained in paragraph 3 of the amended complaint. 

4. These defendants admit the allegations contained in 
paragraph 4 of the amended complaint having reference to 
the Michigan Central Railroad, but they deny said allega- 

I tions having reference to the Michigan Central Railroad 
Company. 

5. These defendants admit the allegations contained in 
i paragraph 5 of the amended complaint. 

6. These defendants admit the allegations contained in 
paragraph 6 of the amended complaint. 

7. These defendants admit the allegations contained in 
i paragraph 7 of the amended complaint. 

8. These defendants admit the allegations contained in 
i paragraph 8 of the amended complaint. 



75 


9. These defendants admit the allegations contained in 
paragraph 9 of the amended complaint, except that they 
deny knowledge or information sufficient to form a belief 
as to whether or not a majority of the members of the 
Brotherhood of Railroad Trainmen are engaged in road 
service. 

10. These defendants deny the allegations contained in 
paragraph 10 of the amended complaint, except that they 
admit and allege that the defendant The New York Central 
Railroad Company (herein referred to as the New York 
Central) is a railroad corporation formed pursuant to the 
laws of the States of New York, Pennsylvania, Ohio, In¬ 
diana, Illinois and Michigan, having its principal office in 
the City of Albany, in the State of New York, and is a com¬ 
mon carrier by railroad. 

11. These defendants deny the allegations contained in 
paragraph 11 of the amended complaint, except that they 
admit and allege that the defendant The Michigan Central 
Railroad Company (herein referred to as the Michigan 
Central) is a railroad corporation formed pursuant to the 
laws of the State of Michigan, having its principal office in 

the City of Detroit, in the State of Michigan. 

57 12. These defendants admit that this suit is of a 

civil nature and is brought by the plaintiffs for cer¬ 
tain purposes alleged in paragraph 12 of the amended com¬ 
plaint, but they deny knowledge or information sufficient to 
form a belief as to the validity and legal effect of the find¬ 
ings and conclusions and the certification of the Board as 
alleged in said paragraph. 

13. These defendants deny the allegations contained in 
paragraph 13 of the amended complaint, except that they 
admit and allege that prior to December, 1914, The Lake 
Shore and Michigan Southern Railway Company was a 
common carrier by railroad operating lines extending gen¬ 
erally from Buffalo to Chicago, and prior to December, 
1914, The New York Central and Hudson River Railroad 
Company was a common carrier by railroad operating lines 
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extending generally from New York to Buffalo, and in De¬ 
cember, 1914, said companies among others were consoli¬ 
dated to form The New York Central Railroad Company 
whose lines extend generally from New York to Chicago; 
that certain portions of said lines west of Buffalo are some¬ 
times known as the New York Central Railroad—Lines 
West, and certain portions of said lines east of Buffalo are 
sometimes known as the New York Central Railroad—Lines 
East; that the New York Central furnishes the Interstate 
Commerce Commission with monthly reports of accidents 
upon lines of railroad operated by said company, such 
reports being divided according to various territories in 
accordance with the practice accepted by the Bureau of Sta¬ 
tistics of the Interstate Commerce Commission; that the 
New York Central owns a majority of the stock of The 
Cleveland, Cincinnati, Chicago and St. Louis Railway Com¬ 
pany (herein referred to as the Big Four), an Ohio and 
Indiana corporation, and effective February 1, 1930, the 
New York Central leased the railroad of said company 
for a term of ninety-nine years and now operates said rail¬ 
road extending generally from Cleveland to Cincin- 
58 nati, Chicago and St. Louis; that the New York Cen¬ 
tral owns a majority of the stock of The Michigan 
Central Railroad Company (herein referred to as the Mich¬ 
igan Central), a Michigan corporation, and effective Feb¬ 
ruary 1, 1930, the New York Central leased the railroad of 
said company (including its leased line, the Canada South¬ 
ern Railway) for a term of ninety-nine years and now op¬ 
erates said railroad extending generally from Buffalo 
through Detroit to Chicago; that the New York Central 
does not own any stock of the Boston and Albany Railroad 
Company (herein referred to as the Boston & Albany), a 
Massachusetts and New York corporation, and effective July 
1, 1900, the New York Central leased the railroad of said 
company for a term of ninety-nine years and now operates 
said railroad extending generally from Boston to Albany; 
that the New York Central owns all of the stock of The 
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Toledo and Ohio Central Railway Company (herein re¬ 
ferred to as the Ohio Central), an Ohio corporation, and 
effective January 1, 1922, the New York Central leased the 
railroad of said company for a term to continue during the 
corporate existence of the lessor and now operates said rail¬ 
road extending generally from Toledo to Columbus; that 
the Big Four, the Michigan Central, the Boston & Albany, 
and the Ohio Central file annual financial reports as lessor 
companies with the Interstate Commerce Commission, and 
the New York Central files monthly reports of accidents 
on said leased railroads (the accident reports on the Ohio 
Central being included with the New York Central Railroad 
—Lines West), and the New York Central includes the op¬ 
eration of said leased railroads in its annual operating re¬ 
ports; that The Peoria and Eastern Railway Company 
(herein referred to as the Peoria & Eastern), an Illinois 
corporation, is a subsidiary of the New York Central, and 
the railroad of the Peoria & Eastern (in connection with the 
Big Four) is leased to and operated by the New York 
59 Central; that the Peoria & Eastern files annual finan¬ 
cial reports as a lessor company with the Interstate 
Commerce Commission, and the New York Central files 
monthly reports of accidents on said leased railroad, and 
the New York Central includes the operations of said rail¬ 
road in its annual operating reports; that certain sub¬ 
sidiary companies of the New York Central such as The 
Pittsburgh and Lake Erie Railroad Company (herein re¬ 
ferred to as the Pittsburgh & Lake Erie), a Pennsylvania 
and Ohio corporation, operate their own lines of railroad 
and file separate annual financial and operating reports and 
monthly accident reports with the Interstate Commerce 
Commission. 

14. These defendants deny knowledge or information 
sufficient to form a belief as to the allegations contained in 
paragraph 14 of the amended complaint, except that they 
admit that prior to December, 1914, in respect of the Lines 
West of Buffalo then operated by The Lake Shore and 
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Michigan Southern Railway Company (a corporate pred¬ 
ecessor of the New<^ York Central), and prior to the year 
1930 in respect of the Michigan Central Railroad then oper¬ 
ated by The Michigan Central Railroad Company (whose 
railroad is now leased to the New York Central), the plain¬ 
tiff Switchmen’s Union negotiated and maintained certain 
agreements concerning rates of pay, hours, rules and work¬ 
ing conditions of certain yardmen employed on said lines 
of railroad, and that such agreements with modifications 
and additions have continued in effect, except that since 
the consolidation of the Lake Shore in 1914, and the lease 
of the Michigan Central in 1930, the respective agreements 
have been in effect with the New York Central. 

15. These defendants deny knowledge or information 
sufficient to form a belief as to the allegations contained in 
paragraph 15 of the amended complaint, except that they 

admit that the defendant Brotherhood of Railroad 
60 Trainmen negotiated and maintained separate agree- 
i ments with the New York Central on behalf of cer¬ 
tain yardmen employed on the lines of railroad described 
as the New York Central Railroad—Lines East, the Ohio 
Central, the Big Four, and the Boston & Albany. 

16. These defendants admit the allegations contained in 
paragraph 16 of the amended complaint, except that they 
deny that the lessor, subsidiary and consolidated companies 
have negotiated and maintained, and continue to negotiate 
and maintain, separate contracts concerning rates of pay, 
hours and working conditions affecting employees on the 
lines of railroad comprising the New York Central System, 
except subsidiary companies which operate their own lines 
of railroad such as The Pittsburgh and Lake Erie Railroad 
Company, and in those instances the subsidiary companies 
negotiate and maintain separate agreements. 

17. These defendants admit the allegations contained in 
paragraph 17 of the amended complaint. 

18. These defendants admit the allegations contained in 
paragraph 18 of the amended complaint, except that they 
deny that there are any persons in the employ of the New 
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York Central System as distinguished from the operating 
companies. 

19. These defendants admit the allegations contained in 
paragraph 19 of the amended complaint. 

20. These defendants deny knowledge or information 
sufficient to form a belief as to the allegations contained in 
paragraph 20 of the amended complaint, except that they 
admit that mediators were assigned by the National Media¬ 
tion Board'to investigate the alleged dispute, that the me¬ 
diators held an election, and that on or about October 22, 
1941, the Board issued its certification, a copy of which is 
attached to the amended complaint. 

21. These defendants deny knowledge or information 
sufficient to form a belief as to the allegations con- 

61 tained in paragraph 21 of the amended complaint, 
and they further allege that the New York Central 
owns or holds all or a majority of the stock of The Pitts¬ 
burgh and Lake Erie Railroad Company, the Louisville & 
Jeffersonville Bridge and Railroad Company, the Indiana 
Harbor Belt Railroad Company, The Chicago River and 
Indiana Railroad Company, and The Cleveland Union Ter¬ 
minals Company, and that said companies operate their re¬ 
spective lines of railroad, bridges and terminals. 

22. These defendants deny the allegations contained in 
paragraph 22 of the amended answer, except that they ad¬ 
mit that subsequent to said election and the certification 
issued by the Board the defendant Brotherhood of Railroad 
Trainmen sought to negotiate with the New York Central 
pursuant to said certification and in behalf of the employees 
of the New York Central referred to in said certification. 

23. These defendants deny knowledge or information 
sufficient to form a belief as to the allegations contained in 
the first sentence of paragraph 23 of the amended com¬ 
plaint, and for answer to the sub-paragraphs thereof in 
respect to the matters therein alleged, these defendants: 

(a) Admit the allegations of sub-paragraph (a), except 
that in respect of the Boston & Albany, the Big Four, the 
Ohio Central, the Michigan Central, and the Peoria & East- 
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ern, the contracts have been negotiated and maintained with 
the New York Central subsequent to its leasing of said rail¬ 
roads. 

(b) Deny the allegations of sub-paragraph (b), except 
admit that the New York Central does not file reports for 
lessor and subsidiary companies. 

(c) Deny the allegations of sub-paragraph (c), except 
admit and allege that the New York Central files an operat¬ 
ing report which includes the operations of owned and 
leased lines, that the subsidiary operating companies file 
separate reports covering their operations, and that the 

lessor companies file separate financial reports, ex- 
62 cept that in respect of certain lessor companies, in¬ 
cluding the Big Four, Michigan Central, Ohio Cen¬ 
tral, and Peoria & Eastern, the annual financial reports are 
contained in one Annual Report of Lessors of The New 
York Central Railroad Company, showing separate infor¬ 
mation as to each company. 

(d) Deny knowledge or information sufficient to form a 
belief as to the allegations of sub-paragraph (d), except 
admit that the defendant Brotherhood of Railroad Train¬ 
men negotiated and maintained separate agreements with 
the New York Central on behalf of certain yardmen em¬ 
ployed on the lines of railroad described as the New York 
Central Railroad—Lest East, the Ohio Central, the Big 
Four, and the Boston & Albany. 

(e) Admit the allegations of sub-paragraph (e), except as 
to the Boston & Albany, and allege that the New York Cen¬ 
tral operates the railroad of the Boston & Albany under a 
lease, but does not own any of the capital stock of that com¬ 
pany. 

(f) Deny the allegations of sub-paragraph (f), except ad¬ 
mit and allege that various executives or officials of the 
New York Central and affiliated operating companies cus¬ 
tomarily negotiate labor contracts within the territory of 
their respective jurisdiction. 

(g) Deny the allegations of sub-paragraph (g), except 
admit and allege that the New York Central desires to main- 
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tain satisfactory labor relations with its employees accord¬ 
ing to bargaining units or divisions that will be appropri¬ 
ate to such purpose and will serve the best interest of those 
concerned. 

(h) Deny knowledge or information sufficient to form a 
belief as to the allegations of sub-paragraph (h). 

(i) Deny the allegations of sub-paragraph (i), except ad¬ 
mit and allege that the New York Central is a railroad cor¬ 
poration formed under an agreement of consolidation 

63 entered into by several railroad companies. 

(j) Deny the allegations of sub-paragraph (j), ex¬ 
cept admit that portions of the Lines East and Lines West 
were owned, respectively, by The New York Central and 
Hudson River Railroad Company and The Lake Shore and 
Michigan Southern Railway Company at the time of their 
consolidation with other companies in December, 1914, to 
form the defendant The New York Central Railroad Com¬ 
pany. 

(k) Deny knowledge or information sufficient to form a 
belief as to the allegations of sub-paragraph (k). 

(l) Deny knowledge or information sufficient to form a 
belief as to the allegations of sub-paragraph (1). 

(m) Deny knowledge or information sufficient to form a 
belief as to the allegations of sub-paragraph (m). 

(n) Deny the allegations of sub-paragraph (n), except 
admit and allege that the New York Central and its subsid¬ 
iary operating companies keep separate payroll records of 
their respective employees. 

(o) Deny the allegations of sub-paragraph (o), except 
admit and allege that the New York Central and its subsidi¬ 
ary operating companies have separate offices at various 
places where grievances may be taken up by labor organi¬ 
zations representing employees. 

(p) Deny the allegations of sub-paragraph (p), except 
admit that negotiations for wage agreements have been and 
are customarily conducted by various officers of the car¬ 
riers within their respective territories. 
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(q) Deny the allegations of sub-paragraph (q), except 
i admit that the New York Central and the Pittsburgh & Lake 
Erie are carriers by railroad subject to the Interstate Com¬ 
merce Act, and that the Boston & Albany, the Big Four, 
the Ohio Central, the Michigan Central, and the Peoria & 
Eastern are lessor railroad companies subject to said 
Act. 

64 24. These defendants deny knowledge or informa¬ 

tion sufficient to form a belief as to the allegations 
contained in paragraph 24 of the amended complaint. 

25. These defendants deny knowledge or information 
i sufficient to form a belief as to the allegations contained in 
! paragraph 25 of the amended complaint, except that they 

admit that the descriptive title New York Central System 
does not have reference to a legal entity. 

26. These defendants deny knowledge or information 
sufficient to form a belief as to the allegations contained in 
paragraph 26 of the amended complaint. 

27. These defendants deny knowledge or information 
I sufficient to form a belief as to the allegations contained in 
i paragraph 27 of the amended complaint, except that they 
■ deny that the companies described as the Boston & Albany, 

1 the Big Four, the Ohio Central, and the Michigan Central 
i are carriers within the meaning of the Railway Labor Act. 

28. These defendants deny knowledge or information 
i sufficient to form a belief as to the allegations contained in 

paragraph 28 of the amended complaint, except that they 
' admit that it has long been the practice for the yard em¬ 
ployee members of the plaintiff Switchmen’s Union to have 
a representative of their own choice for collective bargain¬ 
ing purposes under the Railway Labor Act. 

29. These defendants deny knowledge or information 
! sufficient to form a belief as to the allegations contained in 

paragraph 29 of the amended complaint, except that they 
i deny that The Michigan Central Railroad Company has 
any yardmen in its employ. 

30. These defendants deny knowledge or information suf¬ 
ficient to form a belief as to the allegations contained in 
paragraph 30 of the amended complaint. 



Further answering the amended complaint herein, these 
defendants allege: 

65 The defendant Michigan Central is a lessor rail¬ 
road company, having leased its railroad to the New 
York Central for a long term of years, and the Michigan 
Central does not operate a railroad and has no employees 
engaged in railroad operation. 

The defendant New York Central is a railroad company 
engaged in the operation of owned and leased lines of rail¬ 
road, including among others the portion of its owned rail¬ 
road known as the Lines West between Buffalo, Cleveland 
and Chicago, and the leased railroad known as the Michi¬ 
gan Central between Buffalo, Detroit and Chicago, and is 
a common carrier of passengers and property in interstate 
and foreign commerce over said lines of railroad. 

These defendants maintain a strictly neutral position in 
respect to the controversy here in litigation, and express 
no preference whatever in favor of one or the other of the 
labor organizations which are parties to this suit. 

The defendant New York Central, being the operating 
company concerned with labor relations, desires to main¬ 
tain satisfactory relations with and among its employees on 
a sound basis having reference to the circumstances and 
conditions under which railroad transportation is conducted 
in the interest of the company and its employees and the 
general public. 

Wherefore, these defendants pray that the issues herein 
be determined according to law as may be just and proper 
in the premises. 

A. REA WILLIAMS, 

Attorney for The Nezv York Central 
Railroad Company and The Michigan 
Central Railroad Company, Defen¬ 
dants, 

1040 Investment Building, 
Washington, D. C. 
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88 STIPULATION. 

Filed May 11 1942 

Come now the parties to this action and stipulate the 
following facts: 

1. The New York Central Railroad Company files with 
the Interstate Commerce Commission an annual report 
which covers the operations of its own property and of the 
properties of its various leased lines, including the Boston 
& Albany Railroad, the Michigan Central Railroad, the 
Cleveland, Cincinnati, Chicago, and St. Louis Railroad, the 
Peoria & Eastern Railroad, the Toledo & Ohio Central Rail¬ 
way Company, and others. This annual operating report 
is not broken down for the purpose of disclosing the results 
of the operations on the various leased lines. A sample of 
the annual report form filed with the Commission by the 
New York Central Railroad Company (Form A) is at¬ 
tached hereto. 

2. The leased lines named in Paragraph 1 are carriers 
within the meaning of the Interstate Commerce Act for the 
purpose of filing reports, but do not operate any of the 
properties owned by them. The leased lines file annual 
reports with the Commission on a form prescribed by the 
Commission, but these reports contain only financial and 

corporate data and do not include any operating 

89 data. A sample of the annual report form prescribed 
by the Commission for use by lessor companies 

(Form E) is attached hereto. 

3. The New York Central Railroad Company also files 
the following periodic reports: 

Monthly 

Operating Revenues and Operating Expenses 
Selected Income and Balance Sheet Items 

•Employees, Service and Compensation 

•Freight Train Performance 

•Passenger Train Performance 

•Fuel and Power for Locomotives and Rail Motor Cars 
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•Yard Service Performance 
•Revenue Traffic Statistics 
•Motive Power and Car Equipment 
•Analysis of Passenger Traffic 
Railway Accidents 

Quarterly 

•Highway Traffic 

•Freight Commodity Statistics 

Tons of Revenue Freight Originated and Tons Termi¬ 
nated by Commodities and by Geographic Areas 

Sample copies of the foregoing reports prescribed by the 
Interstate Commerce Commission are attached hereto and 
bear the captains indicated above. 

4. In the above mentioned monthly and quarterly reports 
the New York Central Railroad Company includes the re¬ 
sults of operations over all of its leased lines except that 
the Boston & Albany (New York Central R. R. Co., Lessee) 
separately files those reports marked with an asterisk. 
Such separate reports are required of the Boston & Albany 
Railroad because of its importance in connection with sta¬ 
tistics relating to the New England region. The Boston & 
Albany Railroad does not file an annual operating report, 
described in Paragraph 1, nor a monthly report of Operat¬ 
ing Revenues and Operating Expenses. 

5. Separate monthly reports of accidents are received 

from the Boston & Albany, Cleveland, Cincinnati, 
90 Chicago & St. Louis, Michigan Central, and the 
Peoria & Eastern, which reports are signed by 0. G. 
Brown, General Claims attorney of the New York Central 
R. R. Company; and the New York Central Railroad Com¬ 
pany files separate monthly accident reports for the New 
York Central—Lines East and the New York Central—Lines 
West. Certified copies of these reports are attached hereto. 
These monthly accident reports are filed with and accepted 
by the Interstate Commerce Commission on an individual 
rather than on a consolidated basis in order to provide 
accident data for use, among other things, in connection 
with the promotion of safety. A similar method of report- 
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ing accident statistics is followed by other large carriers 
such as the Pennsylvania Railroad, the Southern Railway, 
and the Union Pacific. 

Dated this 11th day of May 1942. 

HENRY B. WEAVER, JR. 
Tower Building, 

Washington, D. C. 

LEO F. TIERNEY 
608 Mercantile Trust Building 
Baltimore, Marvland 

7 w 

Attorneys for Plaintiffs 

S. R. BRITTINGHAM, JR. 

Special Assistant to the Attorney 
General, Attorney for National 
Mediation Board and Members thereof 

ALFRED L. BENNETT 
BERNARD M. SAVAGE 
Attorneys for Brotherhood 
of Railroad Trainmen 

A. REA WILLIAMS 
Attorney for New York Central 
Railroad Company and Michigan 
Central Railroad Company 
Attorneys for Defendants 

91 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA. FINDINGS OF FACT 
AND CONCLUSIONS OF LAW. FILED JULY 10, 
1942. 

Filed Jul 10 1942 

This cause having been heard and determined upon the 
pleadings, the record before the defendant National Medi¬ 
ation Board introduced in evidence herein by the plain¬ 
tiffs, the stipulation between the parties, and the oral argu¬ 
ments of counsel, the Court now makes and enters the fol¬ 
lowing findings of fact and conclusions of law: 
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Findings of Fact 

1. The plaintiff Switchmen’s Union of North America 
and the defendant Brotherhood of Railroad Trainmen are 
labor unions which represent yardmen employed by rail 
carriers. The term yardmen embraces yard foremen or 
conductors, helpers or brakemen, and switchtenders and 
car retarder operators. On July 2, 1940 the defendant 
Brotherhood of Railroad Trainmen (hereinafter referred 
to as the Brotherhood) invoked the services of the defen¬ 
dant National Mediation Board to investigate a represen¬ 
tation dispute claimed to exist among the yardmen em¬ 
ployed on the New York Central Railroad Company (here¬ 
inafter sometimes referred to as the Railroad Company or 
the carrier). In accordance with its customary procedure 

the defendant Board assigned one of its mediators to 
92 make a preliminary investigation; and on the basis 

thereof the Board concluded that a dispute existed, 
and it set the matter for hearing in order to determine the 
basis upon which to conduct an election among the em¬ 
ployees involved. 

2. Prior to December 1914, the Lake Shore and Michigan 
Southern Railway Company was a common carrier by rail¬ 
road, operating lines extending generally from Buffalo, New 
York to Chicago, Illinois, and prior to December 1914, the 
New York Central and Hudson River Railroad Company 
was a common carrier by railroad operating lines extending 
generally from New York, New York to Buffalo, New 
York. In December 1914, the Lake Shore and Michigan 
Southern Railway Company and the New York Central and 
Hudson River Railroad were consolidated to form the New 
York Central Railroad Company, extending from New York 
to Chicago, Illinois. That portion of the New York Central 
Railroad Company which formerly comprised the Lake 
Shore and Michigan Southern Railway Company is now 
commonly known as the New York Central—Lines West of 
Buffalo, and that portion of the New York Central Railroad 
Company which formerly comprised the New York Central 
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i and Hudson River Railroad Company is now commonly 
known as the New York Central—Lines East. The New 
York Central Railroad Company also operates the lines of 
i several separate lessor or subsidiary corporations under 
long term leases or controlling stock ownership. The rail¬ 
road companies whose lines are thus operated are the Bos¬ 
ton and Albany, the Cleveland, Cincinnati, Chicago, and St. 
Louis Railway Company (The Big Four), the Michigan 
Central, and the Toledo and Ohio Central. The Railroad 
! Company owns no stock of the Boston & Albany but has 
controlling stock ownership in the other lines named. Each 
of these lessor companies has long term leases on a num¬ 
ber of smaller railroads which are now operated 
93 under the lease between the intermediate lessor com¬ 
pany and the New York Central. As stated above, 
the New York Central Railroad Company is divided into 
operating regions designated as Lines East of Buffalo and 
Lines West of Buffalo, but these segments have no cor¬ 
porate existence. 

The leases between the Railroad Comapnv (lessee) and 
the various subsidiaries are for 99 years renewable in per¬ 
petuity except for the lease on the Toledo and Ohio Central, 
which is to continue for the corporate existence of the 
lessor. All have been in effect for 20 years or more. None 
of the leased subsidiaries operates any line of railroad or 
any railroad equipment and the only operations conducted 
over said leased subsidiaries are those of the New York 
Central. 

3. In the operation of the Railroad Company common 
executives serve both the New York Central and the sub¬ 
sidiary companies and coordinate activities where the use 
of more than one part or line of the company is involved. 
The Executive Vice President coordinates the activities of 
the mechanical and maintenance of way departments and 
1 train service coordination is secured through managers of 
passenger and freight transportation who plan and super¬ 
vise the through passenger and freight service affecting all 
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the lines. Management of the carrier’s affairs does not 
follow either the corporate or the geographical lines of the 
subsidiaries. The superintendent at Toledo has jurisdic¬ 
tion over the entire Toledo terminal in which is included 
portions of the Michigan Central, the New York Central— 
Lines West and the Toledo and Ohio Central; the timekeep¬ 
ing department located at Detroit handles payrolls for New 
York Central-Lines West, the Michigan Central, the Big 
Four, and the Toledo and Ohio Central; and payrolls for 
the New York Central—Lines East and the Boston and 
Albany are prepared in Utica. 

94 4. Existing agreements between the management 

and representatives of other crafts or classes of em¬ 
ployees vary in their territorial scope, as set forth in the 
Board’s Finding No. 6, but in most instances these agree¬ 
ments, many of which were executed before the unification, 
cover the employees of the given craft or class on the leased 
lines and on the New York Central—Lines East and Lines 
West separately. Negotiations between management and 
representatives of employees are subject to the general 
supervision of the Vice President-Personnel of the New 
York Central, -whose principal function is to serve in an 
advisory capacity to the responsible officials of the different 
properties. In some cases however the Vice President- 
Personnel has participated in actual negotiations for 
changes in rules or working conditions applicable only to 
particular subsidiaries. 

With respect to employee grievances bureaus have been 
established at various points on the Railroad Company. In 
some cases the handling of grievances has been concluded 
with the bureau or vice president located at the particular 
point. In other cases the grievances have been carried to 
and handled by Vice President-Personnel before submitting 
them to the National Railroad Adjustment Board. 

5. The leased lines conduct no transportation service and 
except for the Boston & Albany they file no operating re¬ 
ports with the Interstate Commerce Commission; the New 
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York Central files the only operating reports, which are not 
! broken down to show the results of operations on the in¬ 
dividual lessor lines. The leased lines retain their cor¬ 
porate identities and file annual financial reports with the 
Interstate Commerce Commission. Also, separate monthly 
accident reports are filed for them and the New 
95 York Central segregates the monthly accident re¬ 
ports for its Lines East and Lines West. 

6. There have been several instances of merging of sen- 
i iority rosters of yardmen in the service of the subsidiary 
i lines or companies. Since 1935 engine numbers on Big 
! Four locomotives have been changed to correspond with 

New York Central locomotive numbers and in similar 
fashion numbers on box cars and other equipment, even 
when they do not leave the lines of the Big Four, have been 
i conformed. No per diem charge is exacted on locomotives 
i and cars exchanged between the New York Central and the 
Big Four. 

7. There are approximately 6,087 yardmen employed by 
the Railroad Company. At the time the Board’s services 
were invoked the plaintiff Switchmen’s Union represented 
the yardmen in all but nine yards on the New York Central— 
Lines West of Buffalo and in all yards on the Michigan Cen¬ 
tral wst of the Detroit River, including the South Bend 

! Transfer Crews. The defendant Brotherhood represented 
yardmen in yards on the Michigan Central east of the De¬ 
troit River, in nine yards on the New York Central—Lines 
West of Buffalo, and all yardmen on the New York Central— 
Lines East of Buffalo, the Toledo and Ohio Central, The 
Big Four, and the Boston and Albany; and at that time no 
one questioned the right of the Brotherhood to represent the 
yardmen employed on the four last mentioned lines, 
i 96 8. The distribution of the aforesaid yardmen as of 

the middle of November 1940 was as follows: 
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NYC NYC Toledo Michigan Cleveland Boston Total 

Lines Lines & Ohio Central Cincinnati and 

East West Central Chicago & Albany 

St. Louis 


Yard conductors, 
including car re- 


tarder operators 

568 

337 

63 

282 

216 

65 

1,531 

Yard brakemen 

1,413 

854 

171 

725 

616 

134 

3,913 

Switchtenders 

300 

171 

11 

65 

56 

40 

643 


2,281 

1,362 

245 

1,072 

888 

239 

6,087 


9. The signed authorizations from the yardmen submitted 


to the Board by the Brotherhood on July 2, 1940 were as 
follows: 


NYC 

NYC 

Toledo Michigan Cleveland Boston 

Total 

Lines 

Lines 

& Ohio 

Central Cincinnati 

and 


East 

West 

Central 

Chicago & 
St. Louis 

Albany 


Authorizations 2,129 

774 

374 

479 779 

214 

4,749 


10. The Brotherhood claimed to represent the craft or 
class of yardmen on the entire New York Central Railroad 
Company, including its leased lines, and the foregoing para¬ 
graph shows that the Brotherhood held authorizations from 
a majority or from a substantial portion of the yardmen 
on the New York Central and each of its leased lines. The 
plaintiff Switchmen’s Union denied the right of the 
Brotherhood to represent the yardmen employed by the 
Railroad Company and claimed that it represented the yard¬ 
men on the New York Central—Lines West and the Michigan 
Central. These conflicting claims constituted a dispute 

within the meaning of the Railway Labor Act as to 
97 who represented the craft or class of yardmen on the 
Railroad Company. 

11. On the basis of all the evidence and exhibits the de- 
fendant Board concluded that the operations conducted by 
the New York Central Railroad Company including those 
conducted over the leased lines constituted a single carrier 
operation within the meaning of the Railway Labor Act 
and that all the members of the craft or class of yardmen 
employed by the New York Central were eligible to and 
should vote for the representative of that craft or class. 
Accordingly an election was conducted among all the yard- 
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men on the lines of the New York Central, including its 
leased lines. At the time of the election there were 7187 
employees eligible to vote and 5260 voted. The defendant 
Brotherhood received 4112 votes and the Switchmen’s 
Union received 941. 

Conclusions of Law 

1. The finding and conclusion of the Board that there 
i existed a representation dispute within the meaning of Sec¬ 
tion 2, Ninth, of the Railway Labor Act is supported both 

i by substantial evidence and the weight of the evidence and 
is not arbitrary, capricious or unreasonable. 

2. The finding and conclusion of the Board that the Rail- 
i road Company and its operated subsidiaries including the 
! Boston and Albany, the Big Four, the Michigan Central and 

the Toledo and Ohio Central constitute a single carrier 
i for the purpose of the Railway Labor Act is supported both 
i by substantial evidence and the weight of the evidence and 
i is not arbitrary, capricious or unreasonable. 

3. The finding and conclusions of the Board that all the 

employees of a given craft or class, such as yardmen, 
98 in the service of a carrier may be taken together as 
constituting a proper basis for selecting a represent¬ 
ative in accordance with Section 2, Ninth, of the Rail¬ 
way Labor Act is reasonable, proper and not an abuse of 
i discretion and should not be set aside. 

4. The complaint herein should be dismissed. 

DANIEL W. O’DONOGHUE, 

J ustice. 

July 10,1942. 

• *••••*••• 

: 99 JUDGMENT. 

! Filed Jul 10 1942 

This cause having been heard upon the pleadings, the 
record before the defendant National Mediation Board, the 
stipulation of the parties and oral argument of counsel, and 
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the Court being now fully advised in the premises and hav¬ 
ing made and entered findings of fact and conclusions of 
law, it is by the Court this 10 day of July 1942. 

ADJUDGED AND ORDERED that the prayers of the 
complaint be and they hereby are severally denied and the 
said complaint be and it hereby is dismissed at the plain¬ 
tiffs’ costs. 

DANIEL W. O’DONOGHUE, 

Justice. 


EXCERPTS FROM REPORTER’S TRANSCRIPT OF 
PROCEEDINGS OF INVESTIGATION BY NA¬ 
TIONAL MEDIATION BOARD. 
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108 
In re 


BEFORE THE NATIONAL MEDIATION 

BOARD 


Representation of yardmen (foremen or conductors, help¬ 
ers or brakemen, switchmen and car retarder oper¬ 
ators) employed by The New York Central Lines, East 
and West, and affiliated lines. 

Case No. R-690 

North Interior Building, Room 2022, 
Washington, D. C., 

Thursday, February 20, 1941, 

10 o’clock a.m. 

Before: 

Mr. George A. Cook, Chairman, 

Mr. Otto Beyer, and 
Mr. David J. Lewis. 

Appearances: 

On behalf of the Brotherhood of Railroad Trainmen: 

Mr. C. B. Bayly, Counsel 

Mr. W. P. Kennedy, Vice President 

Mr. W. G. Cantley, Statistician 

On behalf of the Switcmen’s Union of North America: 
Mr. Frank L. Mulholland, Counsel 
Mr. T. C. Cashen, President 

On behalf of the Brotherhood of Locomotive Firemen and 
Enginemen: 

Mr. Jonas McBride, President. 

On behalf of the New* York Central Railroad Company: 
Mr. John G. Walber, Vice President 
109 On behalf of the Grand Chief Engineer of the 
Brotherhood of Locomotive Engineers: 

Mr. John T. Corbett 
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On behalf of the Order of Railroad Conductors: 

Mr. "VV. D. Johnson 

Proceedings 

The Chairman: Gentlemen, please come to order. 

111 The Chairman: The hearing this morning is made 
necessary under the provisions of Section 2, Ninth, 

of the Railway Labor Act, which provides that the Board 
shall investigate representation disputes among a carrier’s 
employes. 

The investigation by a Mediator was started in New 
York on January 20, 1940, and the Mediator was not suc¬ 
cessful in getting the representatives of the Broth- 

112 erhood of Railroad Trainmen and Switchmen’s 
Union of North America to agree upon an eligible 

list of voters, the reason being that they could not agree 
upon the term or definition of what constituted a carrier. 

The Board, therefore, on the 10th day of February, 
1941, issued notice of hearing, Docket Case R-690, and said 
in part: 

“Whereas, the representatives of the Brotherhood of 
Railroad Trainmen and the Switchmen’s Union of North 
America could not be brought into agreement as to whether 
all of the yardmen together, employed by the lines and rail¬ 
roads composing the New York Central System, as out¬ 
lined bv the Brotherhood of Railroad Trainmen and here- 
inbefore mentioned, constitute the basis upon which their 
representation should be determined under the provisions 
of the Railway Labor Act or whether this basis of repre¬ 
sentation should be by the yardmen as employed on indi¬ 
vidual lines or railroads and lines of the New York Central 
System, by some portion or portions thereof, or by some 
combination of these lines or railroads.” 

• ••••••••• 
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120 The Chairman: As I understand the contention 
or position of the Brotherhood of Railroad Train¬ 
men, as set forth in their application to the Board, it is 
their position that the New York Central Railroad System 
is a carrier made up of the New York Central Lines East, 
New York Central Lines West, Big Four—I guess you call 
that the Cleveland, Cincinnati, Chicago & St. Louis Rail¬ 
way—Michigan Central, Ohio Central Lines, and Boston 
& Albany. Is that correct, Mr. Bayly? 

Mr. Bayly: That is true, expanded as we have set forth 
here, that is right. 

*•*#*••••• 

121 Walter G. CaJitley was called as a witness on be¬ 
half of the Brotherhood of Railroad Trainmen, and 

testified as follows: 

Direct Examination 
By Mr. Bayly: 

Q. Will you state your name and residence? A. Walter 
G. Cantley; Lakewood, Ohio. 

123 Q. In our request to this Board we have asked 
for an interpretation of what constitutes a carrier, 

and have asked the Board to use its interpretations here¬ 
tofore enunciated. 

Will you give us what they have been, for the purposes 
of the record. A. In making this invocation for the ser¬ 
vices of the Board in this dispute, and which was handled 
directly by me, the detail of it, I was required to consider 
expressions of the Board as to what it contemplated to 
be a carrier. 

124 I referred to the first annual report of the Board, 

in which there is found this expression- 

Q. Give the date of that, will you? A. The first annual 
report for the fiscal year ended June 30, 1935. 
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The Chairman: Transmitted under date of November 
1, 1935. 

The Witness: Page 22: 

“(c) What is a carrier?—Although the term ‘carrier 7 
is clearly defined in the Act, questions have arisen in con¬ 
nection with representation disputes which made it neces¬ 
sary for the Board to interpret its meaning. Where a 
railroad system is composed of a number of subsidiary 
corporations, employes have been in dispute as to whether 
one vote should be taken of a craft on the whole system 
or whether the subsidiary corporations are carriers within 
the meaning of the Act whose employes are entitled to 
separate representation. The Board has ruled generally 
that where a subsidiary corporation reports separately to 
the Interstate Commerce Commission, and keeps its own 
payroll and seniority rosters, it is a carrier as defined in 
the Act, and its employes are entitled to representation 
separate from other carriers who may be connected 
125 with the same railroad system. If the operations 
of a subsidiary are jointly merged with operations 
of other carriers and the employes have also been merged 
and are subject to the direction of a single management, 
then the larger unit of management is taken to be the 
carrier rather than the individual subsidiary companies. 77 

In that definition a major consideration seems to be 
whether or not a separate report is made to the Interstate 
Commerce Commission. 

Q. What does the history show with reference to the 
New York Central Railroad Company? A. Applying that 
test then to the New York Central Railroad Company, and 
referring to the reports of the Interstate Commerce Com¬ 
mission which are officially known as Statistics of Railways 
in the United States, for the year ended December 31- 

Q. 193S? A. That is the caption in all of them. This 
particular one is 1938. They are commonly referred to 
as the Blue Book. 
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We find in those volumes a table captioned, “Table show- 
! ing single-track mileage and intercorporate relation of 
steam railway companies on Dec. 31,” and then the 

126 appropriate year, whatever it may be. 

The New York Central Railroad Company is in¬ 
dicated in these tables as the primary company, and fol¬ 
lowing that is given information with respect to the status 
i of its various so-called subsidiaries. 

I have not taken into consideration any of the short lines 
or pieces of track that really I did not consider pertinent 
to this inquiry, for the reason that the major question, as 
! I understood it, was whether or not the so-called Michigan 
Central Railroad, the so-called Big Four, the so-called Ohio 
Central Lines, formerly the T. & 0. C., and the so-called 
Boston & Albany were in themselves a carrier as defined 
i by the Board in its first annual report. 

Q. May I interrupt you? What do you find with refer¬ 
ence to this report of the carrier as to whether or not it 
i is a joint or unified report covering these so-called terri- 
i torial subsidiaries? Is it a consolidated, joint, one report? 

A. The report for the year 1938, which is the last report 
i which has been published by the Commission (unless the 
i 1939 report is out just recently) shows the New York Cen¬ 
tral Railroad Company as the only one of these ter- 

127 ritorial units which makes a report to the Interstate 
Commerce Commission. 

Q. In other words, you are saying, are you, that this 
was a unified report? A. Yes, sir. That is what I under¬ 
stand it to be, yes, sir. 

Color is lent to that theory by a foot-note on page 24 of 
the report for the year ended December 31, 1938, which 
reads, applicable to the New York Central Railroad Com¬ 
pany: 

“Figures for operations cover whole line, 11,070 miles; 
501 miles in Canada.” 

Those figures of operation apply to railway operating 
income and expenses, taxes and operating results of va- 
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rious characters which could be more minutely defined, but 
I wdll not go into detail right now. 

In order to develop whether our understanding of the 
situation was correct, I -wrote Mr. M. 0. Lorenz, Director 
of Statistics, Interstate Commerce Commission, Bureau of 
Statistics, in behalf of President Whitney, and made in¬ 
quiry, and this is the answer dated March 5, 1940: 

“In answer to your letter of February 29 I wish to ad¬ 
vise that the Boston and Albany Railroad Company 

128 reports to this Commission as a lessor company of 
the New York Central Railroad. Its property was 

leased to the New York Central and Hudson River Rail¬ 
road (no-w the New York Central Railroad) as of July 1, 
1900 for 99 years. The annual reports of the New York 
Central to this Commission include the results of the op¬ 
erations from the lines of all of its lessor companies, in¬ 
cluding the Boston and Albany. In their reports operating 
carriers are not required to show separately the results 
of operations over leased lines. Lessor companies file sep¬ 
arate annual financial reports with the Commission but 
these reports do not show operating results. 

“The Commission receives separate monthly reports of 
operating statistics and wages and quarterly reports of 
freight commodity statistics from the Boston and Albany. 
Tlje New York Central agreed to file these separate re¬ 
ports of operations in response to a request from this 
Bureau. The information is desired because of the rela¬ 
tive statistical importance of the Boston and Albany in 
the New England Region.’’ 

I understand that that means that because of the prac¬ 
tice of the Interstate Commerce Commission of publishing 
statistics for various regions of the country they made a 
special request of the New York Central that it fur- 

129 nish this data for the Boston and Albany, which is 
located in the New England region, in order that 

the figures for that region might embrace all of the opera¬ 
tions in that region. 
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They did not ask for the report from it as an operating 
company. 

Mr. Bayly: We offer this letter as Brotherhood of Rail¬ 
road Trainmen’s Exhibit 1. 

(The letter referred to is thereupon received in evi¬ 
dence and marked “B. R. T. Exhibit 1.”) 

The Witness: Under date of February 12th, 1941, we 
made further inquiry of the Commission with respect to 
the reporting to the Commission of information by the car¬ 
rier pertaining to employees and their compensation, and 
that inquiry was made because of the reference in the 
Board’s definition of a carrier to keeping its own payroll 
and the senioritv rosters. 

Each carrier reporting to the Commission furnishes a 
monthly statement and also a yearly statement of the num¬ 
ber of the employes on the payroll at the middle of the 
month, the hours worked by them, and their compensation, 
separated as between each class or organization. 

Mr. Lorenz replied on February 13, 1941: 

‘‘In answer to your letter of February 12, I wish to ad¬ 
vise that this Bureau does not receive separate re- 
130 ports of employes, service and compensation, either 
monthly or yearly, from the Michigan Central, C. C. 
C. & St. L., or Ohio Central Lines—leased lines of the New 
York Central Railroad Company. However, a separate 
monthly report is filed by the Boston and Albany, a leased 
line. In view of the relative statistical importance of the 
Boston and Albany in the New England Region, the New 
York Central agreed to this separate report monthly. 
Please refer to my letter of March 5,1940, in regard to this 
matter.” 

Mr. Bayly: We offer that letter in evidence as Brother¬ 
hood of Railroad Trainmen’s Exhibit No. 2. 

(The letter referred to is thereupon received in evi¬ 
dence and marked “B.R.T. Exhibit 2.”) 
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The Witness: This advice from Mr. Lorenz strengthened 
the view of the theory that the New York Central Railroad 
Company and its directly operated leased lines constitute a 
carrier unit in that they met the qualifications laid down by 
the Board in its definition in the first annual report, and 
further, as I expect to submit evidence, it appears to be a 
consistent and logical view of what constitutes a carrier. 

• #•#*•#••• 

Q. Mr. Cantlev, when you are talking about a carrier 
you are talking primarily about an operating unit 

131 carrier. Is that true? A. That is so. I have refer¬ 
ence in each case where I say “carrier’’, I mean an 

operating carrier which reports the results of its operations 
to the Interstate Commerce Commission. 

Q. Wliich primarily affects the employes involved? A. 
Yes, sir. My reason for that is that operating carriers have 
direct supervision and control over the men who are em¬ 
ployed on the railroad. 

They are the carriers who deal with the employe repre¬ 
sentatives referred to by the Railway Labor Act, who agree 
with them upon the rates of pay and the other conditions 
under which they will be employed. 

The lessor carrier, or property, has no control over rates 
of pay or working conditions of the employes who operate 
its property for the operating carrier. 

*Q. In other words, you are saying that the ultimate, gen¬ 
eral corporate policy, and the last word, as far as the execu¬ 
tive is concerned, is at the headquarters of the carrier, which 
in this case is the New York Central Railroad Company? 
A. Yes, sir, that is what I mean. 

Getting back to what is reported for the New York 

132 Central in the Interstate Commerce Statistics of 
Railways in the United States for the year 1938, we 

find that it shows for the Boston and Albany: 

“Subsidiary road leased to New York Central and Hud¬ 
son River Railroad (now part of New York Central Rail¬ 
road) November 5,1899, effective July 1,1900, for 99 years; 
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rent 8 per cent on capital stock, interest on bonds, taxes and 
organization expense.” 

For the Michigan Central it shows: 

“Subsidiary road, leased January 2, 1930, effective 
February 1, 1930, for 99 years, annual rent interest on out¬ 
standing obligations, taxes, organization expense, and 50 
per cent on capital stock held by parties other than the 
lessee.” 

Mr. Beyer: Leased to whom? 

By Mr. Bayly: 

Q. Yes, let’s get those terms right. Who was the lessor? 
Who was the lessee? A. As I stated in the beginning, this 
table is designed to show the single-track mileage and in¬ 
tercorporate relations of steam railway companies on De¬ 
cember 31,1938. 

The New’ York Central Railroad Company is showm 
133 as the primary company, in bold type. Its subsid- 
! iaries, or roads in which it has a financial or stock 

interest, are showm following that in low’er case type and 
inset to indicate the degree of interest wrhich the New York 
Central has in each of them; that is the inset varies, depend- 
i ing on the exact status of the property, so this table is then 
designed to show the relationship between all of these prop¬ 
erties in which the New York Central has an interest and 
the New York Central Railroad. 

Q. Mr. Cantlev, Mr. Beyer wants to know 7 w 7 ho the lessor 
was. Who was the corporation that made the lease? That 
was the Michigan Central Railroad, was it not? A. That 
I was the Michigan Central Railroad Company. 

Q. And that lease wrent to the New York Central Railroad 
Company, lessee? A. Yes. 

Q. You state this was leased for 99 years. Does the 
record show whether that lease contained an option to re¬ 
new or not? 

Mr. Mulholland: Mr. Bayly, you are talking about sav¬ 
ing time. I am wondering if we couldn’t save time by all 
of us admitting that the whole relationship between New 
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York Central Railroad Company and its constituent 
134 lines is set up in Finance Docket 5690, reported in 
150I.C. C. 278? 

There can be no question about it, because it was all done 
through the approval of a certain part of the Interstate 
Commerce Commission, and it is a public document and 
available to the Board. 

• ••••••••« 

140 Mr. Bayly: B. R. T. would like to introduce as its 
Exhibit 3 a photostat copy of pages 220, 221 and 222 

of the Interstate Commerce Commission’s Statistics of 
Railways in the United States, showing the New York Cen¬ 
tral Railroad and its subsidiary lines and their intercor¬ 
porate relationship. 

Mr. Lewis: May I at this time inquire whether the 
authentication of that report, as made by the New York 
Central System, or as made by the parties who made it, 
could be added? Off the record. 

141 (Discussion off the record.) 

Mr. Mulholland: Mr. Bayly has suggested to me 
if I will agree that Finance Docket 5690, reported in 150 
I. C. C., 278, may be considered as before this Board, he 
will endeavor to only hit the high spots and endeavor to 
shorten the record materially. 

Mr. Bavlv: I so agree. 

(The three pages of statistics referred to are thereupon 
received in evidence and marked “B. R. T. Exhibit 3.”) 

Bv Mr. Bavlv: 

•* • V 

Q. Go back to the Michigan Central and give us what 
we call the high spots on the relation between the company 
and the lessor. A. For the Michigan Central Railroad, as 
shown in the table of single-track mileage and intercor¬ 
porate relation of steam railway companies heretofore 
spoken of, it is reported: 

“Subsidiary road. Leased Jan. 2, 1930, effective Feb. 1, 
1930, for 99 years; annual rent, interest on outstanding ob- 
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ligations, taxes, organization expenses, and 50 per cent on 
capital stock held by parties other than the lessee.” 

“All rentals and charges for which the Michigan Cen¬ 
tral Railroad mav become liable during the term of 

142 the lease shall be paid by the lessee, which owns the 
majority of the capital stock.” 

Q. Let’s get back to details. Who is the lessor and who 
is the lessee? A. Lessor, Michigan Central Railroad Com¬ 
pany; lessee New* York Central Railroad Company. 

Q. And about the capital stock, who owns the majority 
of the capital stock of the Michigan Central Railroad Com¬ 
pany? A. The New York Central owns 99.44 per cent. 

Q. And where is that small minority resting? A. It is 
resting with a few minority stockholders. 

Q. Of the lessor company? A. Of the lessor company. 
Q. Which is Michigan Central. A. The number of stock¬ 
holders of Michigan Central, as of December 31, 1939, 
was 86. 

• *#*•••••• 

143 A. My conception of that is that the New York 
Central Railroad Company is in effect the Michigan 

Central Railroad Company, or that the Michigan Central 
Railroad Company is nothing more nor less than the New’ 
York Central Railroad Company. 

There is nothing for the Michigan Central Railroad cor¬ 
porate company to pay if the New York Central pays all of 
the organization expense. 

Q. Is this true or not, that in order to preserve the 

144 small minority rights of those few* remaining stock¬ 
holders of Michigan Central it is necessary to keep 

up the corporate organization? In other words, that prop¬ 
erty just simply can’t be taken unless by agreement it is 
bought. Is that your conception of it? A. That is part of 
the consideration, that until the New’ York Central acquired 
100 per cent of the stock the Michigan Central Railroad 
Company could not be entirely dissolved. 
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Q. That is right. A. There might be other reasons, how¬ 
ever, for maintaining this corporate existence. 

Q. Do you want to say anything else regarding the Mich¬ 
igan Central? A. That is all. 

Q. Let’s go on to the Big Four relation and hit the high 
spots there. A. The C. C. C. & St. L. Railroad, or Big 
Four, is shown in the table above referred to as: 

“Subsidiary road. Operated under lease dated January 
2, 1930, effective February 1, 1930, for 99 years; annual 
rent, interest on outstanding obligations, taxes, organiza¬ 
tion expenses, and 5 per cent on preferred stock and 10 per 
cent on common stock held by parties other than the 
145 leassee. All rentals and charges for which the C. C. 

C. & St. L. Railway may become liable during the 
term of the lease shall be paid by the lessee which owns the 
majority of capital stock.” 

The Toledo & Ohio Central Railway and the Kanawha & 
Michigan and the Zanesville & Western are also shown in 
this same table as subsidiary roads of the New York Cen¬ 
tral under lease, and they collectively are now known as 
the Ohio Central Lines. 

I won’t go into the details of those leases, but they are 
all substantially the same, in effect. 

Q. Substantially the same as the Michigan Central? 
A. Well, in their effect with respect to the relation of these 
companies to the New York Central Railroad Company the 
New York Central Railroad Company has a stock interest 
in certain properties, including the Pittsburgh & Lake Erie 
Railroad Company, and others which are sometimes re¬ 
ferred to, together with the New York Central and its leased 
lines, the whole thing collectively as the New York Central 
Railroad System. 

The Pittsburgh & Lake Erie and these others, such as the 
Indiana Harbor Belt, report separately to the Interstate 
Commerce Commission, and are shown in this table to which 
I have been referring to intercorporate relationships as, 
“operating road, subsidiary,” thus distinguishing 
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146 them from the leased lines which are merely referred 
to as subsidiary roads. 

This lease of the Michigan Central Railroad and the Big 
Four Railroad took place February 1, 1930. 

By referring to the Interstate Commerce Statistics of 
Railways for 1929 we find that in that year the Michigan 
Central and Big Four were shown as “operating road, sub¬ 
sidiary,” and made separate reports to the Interstate Com¬ 
merce Commission. 

i I did not go back to the beginning when the Boston & 
Albany and the Ohio Central Lines were leased. I didn’t 
care to burden the record with that, but it can be supplied 
i if necessary, as to how they appeared in this report. 

I only mentioned the Michigan Central and Big Four 
by way of illustration to show how the Commission distin¬ 
guishes between a pure subsidiary road and an operating 
road subsidiary. 

The manner in which the Big Four and Michigan Cen¬ 
tral were shown in the 1929 report is illustrated by Ex¬ 
hibit 4. 

Q. Would you say, Mr. Cantley, that substantially the 
i same leasehold arrangement was true as to the 0. C. L. and 
i B. & A.? A. In so far as its relation to the New York 
Central Railroad Company from an operating stand- 
1147 point is concerned, yes; the terms of the lease may 
be different; in fact, they are different. 

I Q. Is this true? We are asking this Board in its inter¬ 
pretation of what is a carrier to come to the conclusion that 
these leasehold lines are territorial subdivisions but in real¬ 
ity a part of the New York Central Railroad Company? 
Is that right? A. Yes, sir, that is my point. 

Right in that connection I would like to say that the 
Pennsylvania Railroad is made up of innumerable leased 
lines, or as they are shown in the Interstate Commerce 
Commission Statistics of Railways, subsidiary roads, 
i The Pennsylvania makes one report for all of its opera¬ 
tions, including the Pennsylvania Railroad proper and its 
leased subsidiary lines. 
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Q. To the Interstate Commerce Commission? A. Yes. 
The Pennsylvania Railroad, as has been stated here, is com¬ 
monly considered as a unit. 

The comparison I am endeavoring to draw is this. 

The operating unit of the New York Central is no dif¬ 
ferent in effect than that of the Pennsylvania. 

I conceive the New York Central Railroad and its 
148 leased lines to be a carrier, as defined in the Board’s 
first annual report. Likewise the Pennsylvania Rail¬ 
road and its leased lines is a carrier, as defined in the 
Board’s first annual report. 

If this is not true then each territorial unit, or each line 
of railroad which maintains a corporate existence may be 
considered a unit for representation purposes, and the 
Pennsylvania Railroad (I am only using that as an ex¬ 
ample) as well as any other similarly situated may be sub¬ 
divided into innumerable units for representation purposes. 

In other words, if the leased property is a unit, rather 
than the operating property, then there is practically no 
limit to which you may go in establishing representatives of 
employes. 

The Pennsylvania Railroad is the best example I know 
of for the reason that at one time there were separate so- 
called schedules or agreements containing rates of pay and 
working conditions between the employes and the manage¬ 
ment on the several subsidiary properties. 

150 (Discussion off the record.) 

The Witness: I just wonder whether I have made myself 
clear to the Board as to what I have in mind. 

I understood that we were endeavoring to establish what 
is a carrier, and my understanding is that it must be either 
one of two things—an operating entity, including its leased 
properties, or a corporate entity which owns each of these 
leased properties. 




108 


By Mr. Bayly: 

Q. That is a series of carriers? A. Yes. If the former 
conception is what the Board meant by its statement in its 
first annual report, then the New York Central Railroad and 
its leased lines is a carrier. 

If the latter conception is what the Board meant, then 
the Pennsylvania Railroad or the XYZ Railroad which is 
composed of numerous leased lines is not a carrier, but each 
i of those leased lines is a carrier, and if the practice which 
i has been followed heretofore is continued, that the employes 
of each unit, each carrier unit, may select their representa- 
i tives, then the employes on each of the leased units may 
select whatever representative they desire, and there may 
be instead of one set of representatives ten or eleven 
i 151 or twelve or fifty sets of representatives on a large 
railroad for each class or craft of employes. 

Q. In other words, you might have ten times twelve or 120 
instead of how many—ten or twelve? A. Yes. 

Q. On the Grievance Committee? A. Yes. 

Q. Mr. Beyer wants to know a little bit about the condi¬ 
tions existing in the so-called territorial subsidiaries before 
the leases were made, as to methods of report. 

Mr. Beyer: Yes, with respect to the Brotherhood of Rail¬ 
road Trainmen. 

In other words, tell us what happened on the New York 
Central where an evolution took place toward amalgamat¬ 
ing, as it were, for operating and other purposes the whole 
I series of lines, and how in turn did that affect the evolution 
of the Brotherhood of Railroad Trainmen in its relation¬ 
ship to the New York Central. 

The Witness: I will deal with the major units. 

Mr. Beyer: That’s right. 

The Witness: This multiplicity of agreements that has 
been referred to as existing on the New York Central is the 
heritage or outgrowth of the past. At one time it 
152 was what is known as the New York Central and Hud- 
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son River Railroad. There was a separate agreement 
between employes and the management. 

Mr. Beyer: You are talking now about the railroad 
trainmen ? 

The Witness: I am talking about the yardmen. 

Mr. Bayly: That is the unit involved here. 

Mr. Beyer: I understand, but it is all right to also talk 
about the other craft represented. 

The Witness: The New York Central and Hudson River 
extended from New York to Buffalo. 

There was then the Lake Shore and Southern Railroad 
from Buffalo to Chicago with an agreement covering yard¬ 
men, negotiated by the management and employes; I will 
say agreement or agreements. 

Then there was the Michigan Central Railroad from Buf¬ 
falo to Canada and Detroit to Chicago, with an agreement. 

The Cleveland, Cincinnati, Chicago & St. Louis Railway, 
roughly between Cincinnati and Chicago, with an agree¬ 
ment. 

There was the Cincinnati Northern Railroad with an 
agreement; the Evansville, Indianapolis & Terre Haute 
with an agreement. 

153 The Toledo & Ohio Central Railroad with an agree¬ 
ment and the Kanawha & Michigan with an agree¬ 
ment, and several other smaller ones. 

As time went on the scope of the agreements has not 
materially changed, but it could well have been that the 
employes and the management could have gotten together 
and had the System agreement covering the New York Cen¬ 
tral Railroad and all of its operations, its leased lines, but 
they just haven’t done it. 

Q. That is within each craft? A. Yes. However, there 
is now consolidated the Cleveland, Cincinnati, Chicago & St. 
Louis and Cincinnati Northern and the Evansville, Indian¬ 
apolis & Terre Haute under one cover. We have gone that 
far in consolidation. 

Mr. Beyer: That is as far as yardmen are concerned? 
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The Witness: I was just talking about vardmen. 

At the present time, so far as yardmen are concerned, 
there is an agreement on the New York Central Railroad 
Lines East, formerly New York Central & Hudson River, 
between the management and the Brotherhood of Railroad 
Trainmen. 

There is an agreement on the New York Central Lines 
West, Buffalo to Chicago, between the management 
154 and the Brotherhood of Railroad Trainmen covering 
certain yards. 

Also an agreement between the management and the 
Switchmen’s Union of North America covering other yards. 

On the Big Four there is an agreement between manage¬ 
ment and the Brotherhood of Railroad Trainmen. 

On the Michigan Central there is an agreement between 
the management and the Switchmen’s Union of North 
America covering the yards west of the Detroit River. 

An agreement between the management and Brotherhood 
of Railroad Trainmen covering the yards east of the De¬ 
troit River in Canada. 

In the Chicago Switching District there is an agreement 
between the New York Central and the Brotherhood of 
Railroad Trainmen covering yardmen in the Chicago 
Switching Territory. 

On the so-called Boston & Albany there is an agreement 
between the management and Brotherhood of Railroad 
Trainmen. 

Summing that up, the Brotherhood of Railroad Trainmen 
is at present the representative of the Yardmen on all parts 
of the New York Central Railroad and its leased lines, ex¬ 
cept the Michigan Central west of Detroit and approxi¬ 
mately half of the yards on the New York Central Lines 
west of Buffalo. 

• ••••••••• 

156 Q. Mr. Cantley, there was a change in the method 
of reporting here on behalf of the Company, from 
the number of reports to a unified report. What is your 
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interpretation as to why that was done and with reference 
to the time it was done? A. The reports of the Interstate 
Commerce Commission’s Statistics of Railways show that 
whenever a property ceases to be an operating corn- 

157 pany and becomes a lessor that thereafter it does not 
make reports to the Interstate Commerce Commis¬ 
sion of results of operations. Those results are included in 
the lessee’s reports. 

Q. Then is this a fair conclusion, that the operating com¬ 
pany made these reports in compliance with the law, as in¬ 
terpreted by the I. C. C.? A. That is my understanding, 
that they are complying with instructions or requirements 
of the I. C. C. 

I would like to call attention to the fact that for the New 

« 

York Central, it will be seen from Exhibits 3 and 4, in 1929 
the New” York Central Railroad Company w*as showrn as 
owming 3,727 miles; operating 6,931 miles. 

In that same year the report show's for the Big Four 
owning 1,697 miles; operating 2,39S miles. 

For the Michigan Central owning 1,182 miles; operating 
1,S5S miles. 

But w'hen we go to 193S we find that neither the Big Four 
nor the Michigan Central are shown as operating any mile¬ 
age, and the mileage operated by the New York Central is 
increased correspondingly, which in my estimation means 
that the Michigan Central and Big Four West would not be 
operating companies in any respect after the leases effec¬ 
tive February 1, 1930. 

158 Mr. Bayly: The reporter suggests that we didn’t 
offer formally Exhibit 4. It is Statistics of the rail¬ 
ways in the United States, Section C, Table showing single- 
track mileage and intercorporate relation of steam railway 
companies, December 31, 193S, Eastern District. 

(The table referred to is thereupon received in evidence 
and marked “B. R. T. Exhibit 4.”) 

Mr. Baylv: BRT would like to offer in evidence Exhibit 
5, showing stock ownership of New* York Central Railroad 
Company and leased lines and subsidiaries. 
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(The document referred to is thereupon received in evi¬ 
dence and marked “B. R. T. Exhibit 5.”) 

The Witness: This Exhibit No. 5 is a photostat copy of 
page 345 of Oliphant’s Earning Power of Railroads 1939, 
published by James H. Oliphant & Company, New York, 
and is used because of its conciseness. 

It shows the stock ownership of the New York Central 
Railroad Company in the Big Four, the Michigan Central 
and the Toledo & Ohio Central, or in other words the Ohio 
Central Lines, as well as some others. 

It is not intended to show the New York Central stock 
ownership in all of its roads, but primarily those un- 
159 der consideration here. 

In connection with that I find on page 347 of this 
same publication this text: 

“Big Four—in December, 1921, N. Y. C. offered one share 
of its capital stock for one share of preferred and 80 shares 
of its stock for 100 shares of common stock of Cleveland, 
Cincinnati, Chicago & St. Louis Railway. Theretofore 
N. Y. C. had owned none of the $9,998,500 Big Four, 5 per 
cent preferred stock but $30,207,700 of the $47,028,700 com¬ 
mon stock. 

Chiefly by this means New York Central’s holdings were 
increased to $46,302,233 (98.45 per cent) of the common 
stock and $8,516,600 (85.18 per cent) of the preferred stock 
held on December 31,1938. 

During 1922 N. Y. C. issued in exchange $18,384,560 of 
its own stock, and during 1923, $255,460. 

The point is that the New York Central exchanged its 
own stock for Big Four stock—just another indication of 
the close community of interest of the two railroads. They 
are practically one and the same. 
*••*•••••• 

161 Mr. Lewis: Are you asking the Big Four employes 
be included in the eligible list? 

The Witness: Yes, sir. 

Mr. Lewis: On the basis of this intercorporate relation? 
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The Witness: For the reason that the operations on the 
Big Four Railroad are now mingled and reported to the 
Commission by the New York Central Railroad Company 
just as though there never had been a Big Four Railroad. 
The same for the Michigan Central, Ohio Central Lines, 
and Boston and Albany. 

The Pittsburgh & Lake Erie, to which you refer, is a 
stock ownership, partial stock ownership road, which is 
operated independently, reports to the Commission inde¬ 
pendently. 

Of course, the New York Central Railroad, having a large 
stock interest, has something to say of its policies, but 
nevertheless it is a separately operated property. 

Mr. Baylv: Does that clear up the question, Mr. Lewis ? 

In other words, we are claiming these lines that are op¬ 
erated under a leasehold arrangement, that is the Michigan 
Central, C. C. C. & St. L., Big Four, and B. & A., are all 
reported to the I. C. C. in one joint report, as decided by 
this Board in its first annual report. 

• •*••#•••• 

163 By Mr. Bayly: 

Q. Briefly, Mr. Cantley, what does that agreement con¬ 
tain; just a general explanation to the Board here. A. 
Following the passage of the Transportation Act of 1933 
the employes became quite concerned about what the effect 
of consolidation and coordination of railroads was going 
to have on them. 

They requested the managements of all railroads with 
whom they had agreements (I am speaking of all classes 
of employes now) and all organizations representing those 
employes requested the railroad managements to meet witli 
them and see what could be worked out in the way of pro¬ 
tection for a man who had been displaced on his job because 
two facilities were consolidated. 

This agreement, which is captioned, “Agreement of 
May, 1936, Washington, D. C.”, is signed for the participat¬ 
ing carriers by a committee appearing on page 8, and for 
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the employes by the several executives of the several 

164 organizations whose names appear on pages 8, 9 and 
10. This agreement was the result of the confer¬ 
ences. 

There is an appendix to this agreement which lists the 
carriers parties to the agreement. 

Under that caption there are t-wo columns, the first headed 
“Carrier”, and the second headed “Properties and Opera¬ 
tions Included in the Authorization as Part of, and to be 
considered as part of, the carrier listed in Column 1.” 

The intent of that second column is that any consolida¬ 
tion or coordination of facilities on the parent road wdth 
that of a line shown in the second column would not be 
affected by this agreement and not require the payment of 
any compensation to employes w T ho might be displaced or 
whose positions they had. 

For the New York Central it shows this, in column 1: 

“New’ York Central Railroad Company,” and in column 
2, “All leased lines.” 

I was present at the negotiation of this agreement and 
heard the discussion, and it was the position of the manage¬ 
ment of the New York Central Railroad Company, who was 
represented on the Committee by Mr. Walber, that the all- 
leased lines were an integral part of the New York Central 
Railroad Company, and therefore any coordination 

165 or consolidation made between them, or the New York 
Central Railroad proper, were not affected by this 

agreement. In other w’ords, it was all one railroad, and 
that is in line with our understanding of what the New York 
Central Railroad Company is, and wdiat we requested the 
Board to find in our invocation for their services in our 
dispute with the representation of yardmen. 

Since the passage of the amendments to the Railway La¬ 
bor Act a question involving representation of dining car 
stewards employed on the New York Central System arose, 
and the dining car employes, Union Local 351, Hotel and 
Restaurant Men’s International Alliance, asked the Na- 
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tional Mediation Board to find that they were the represen¬ 
tative of the dining car stewards employed on that portion 
of the New r York Central Railroad west of Buffalo. 

The Board held a hearing in which were involved this 
organization I have referred to and the Brotherhood of 
Railroad Trainmen. 

Following the hearing they found in their certification 
R-263 that an election on the System basis was proper. 
That is to say the dining car stewards employed on the 
New York Central Lines West and East and the Michigan 
Central and Big Four was proper. 

• •••• *•••• 

175 Some time ago, to be more exact during the year 
1937, the Committee of the Brotherhood of Railroad 

Trainmen representing trainmen and yardmen of the Penn¬ 
sylvania Railroad Lines West of Pittsburgh, which was 
formerly known as the Pennsylvania Lines West of Pitts¬ 
burgh, and on w T hich property there was more than one 
agreement, but which in 1920 was brought under the System 
agreement through negotiation between the Committees for 
the entire property and the management, made request on 
the management for adoption of a separate schedule for 
that portion of the property. 

176 The management declined to concur in the request, 
and we thereafter invoked the services of the Na¬ 
tional Mediation Board in the dispute which had arisen, 
and the Board held that the property could not be divided 
for representation purposes; that it must be dealt with as 
a whole. 

Mr. Mulholland: Give the number of that certification. 

The Witness: The Board made no formal certification 
or formal finding with respect to the matter, but they held 
a hearing or conference in their office in Washington on 
November 23, 1937, at which time Members Leiserson and 
Beyer were present, attorney Donald Richberg, and a Vice 
President of the B. of L. F. & E., and a Vice President of 
the B. of R. T. 



As a result of developments in that hearing the Brother¬ 
hood of Railroad Trainmen withdrew its invocation for the 
Board’s services. 

I don’t feel qualified to speak for the B. of L. F. & E., 
unless it is desired to do so, as to what happened there 
with them. 

As illustrating the view taken in the past I would like 
to refer to Decision No. 1728 of the United States Railroad 
Labor Board, dated March 22, 1923, and it will be found in 
Volume 4 of the decisions of that Board. 

177 “Question: Dispute regarding rules and working 
conditions covering car department employes on New 

York Central Railroad Company (West of Buffalo).” 

The organization petitioning the Board was the Ameri¬ 
can Federation of Railroad Workers. 

The Board said: 

“The evidence indicates that an agreement has been in 
effect between the carrier and the American Federation of 
Railroad Workers covering carmen on the railroad west of 
Buffalo, which agreement was considered in force and ef¬ 
fect up to the date said negotiations were entered into.” 

Those were negotiations with respect to rules covering 
rates of pay and working conditions. The Board further 
said: 

“Subsequent to the issuance of Decision No. 119, repre¬ 
sentatives of the Railway Employes’ Department, A. F. of 
L. (Federated Shop Crafts), protested against the action 
of the carrier in entering into negotiations with the Amer¬ 
ican Federation of Railroad Workers, taking the position 
that Principle 15, Exhibit B, of Decision No. 119, did not 
contemplate the separation of any portion of a railroad to 
determine proper representation, but gave to the organiza¬ 
tion having the majority representation on the entire 

178 railroad the right to negotiate rules and working con¬ 
ditions. 
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“Decision—The Railrozd Labor Board decides that Prin¬ 
ciple 15, Exhibit B, of Decision No. 119 gave to the organi¬ 
zation having the majority representation on the entire 
railroad the right to negotiate rules and working conditions 
governing the classes of employes so represented. 

“If a dispute exists as to the proper representation of 
carmen on the entire railroad a ballot shall be taken in ac¬ 
cordance with the manner prescribed in Decision No. 218. 

“If no dispute exists as to the proper representation of 
carmen on the entire railroad, the rules as set forth in 
Decision No. 222 and addenda thereto shall be made appli¬ 
cable to the employes in question and incorporated into the 
agreement with the organization having a majority repre¬ 
sentation on the entire railroad.” 

“Note—The term ‘entire railroad’ as used herein means 
the New York Central Railroad Co. proper (Buffalo and 
East, and West of Buffalo), and not separate railroads com¬ 
ing under term ‘New York Central Lines’.” 

It will be noted that that decision was rendered March 
22, 1923, prior to the time the Michigan Central and Big 
Four were leased, and that it recognized the entire 
179 property as a unit. 

Q. Mr. Cantley, in a brief word, what are we claim¬ 
ing for that? A. We claim for that that it illustrates that 
even at that date the principle of the entire railroad being 
a unit was recognized by a board created under the provi¬ 
sions of the Transportation Act of 1920. 

• ••••*•••• 

182 I have before me here a photostat copy of page 
134 of the Official Railway Guide for December, 1940. 

I believe most everyone is familiar with that. It contains 
primarily passenger train time tables but for every rail¬ 
road it gives in addition a list of the officers and some in¬ 
dication of the scope of the property. 

For the New York Central System the caption is: “The 
New York Central Railroad Company; Pittsburgh & Lake 
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Erie Railroad Company; Indiana Harbor Belt Railroad 
Company; Chicago River & Indiana Railroad Company; 
Chicago Junction Railway (C. R. & I. R. R. Co. lessee).” 

It will be noted there that while the caption shows 

183 “New York Central System” the description of the 
railroads comprising that system does not mention 

the so-called Boston & Albany, Michigan Central and Big 
Four nor the Ohio Central Lines. 

The Pittsburgh & Lake Erie Railroad Company and In¬ 
diana Harbor Belt, Chicago River & Indiana and Chicago 
Junction are separate reporting companies to the I. C. C. 

That leaves only the New York Central Railroad Com¬ 
pany which also reports to the I. C. C. as an operating com¬ 
pany, but -which as has been said this morning includes in 
its reports the results of operation for the Boston & Albany, 
Big Four, Michigan Central and Ohio Central Lines, and 
we take this as an indication further that the New York 
Central Railroad Company is the unified entity under a 
single management, and that the term “New York Central 
Railroad Company” embraces all of that unified single 
management operation. 

When we look down over the list of officers we find that 
going to the Division Superintendents that the territory is 
shown as divisions of the property, the same as any other 
railroad wrhich might not be made up of leased lines and 
the parent company. 

Q. You are talking about the property of the New’ 

184 York Central Railroad Company? A. Yes. 

i Q. All right. Who are those officers? Have you 

got them there? Where are they located? A. Well, it gives 
of course the executive officers at New York: F. E. William¬ 
son, President; R. D. Starbuck, Executive Vice President; 
J. Aronson, Vice President, Law r ; W. F. Place, Vice Presi¬ 
dent, Finance; R. E. Dougherty, Vice President, Improve¬ 
ments and Developments; John G. Walber, Vice President, 
Personnel, and a number of others having jurisdiction over 
various departments. 
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There is one in particular, Mr. B. J. Bohlender, Man¬ 
ager, Dining Service, which I am told and which I believe 
will be verified by subsequent witnesses, has jurisdiction 
over the entire property. 

These executive officers are all located in New- York City. 
Q. In other words, you are claiming, are you, that this 
shows a single, unified executive management for the car¬ 
rier as a unit, they all having their offices in one point, 
namely, Park Avenue, New York? A. That is what it 
means to me. 

Mr. Bayly: I offer in evidence B. of R. T.’s Exhibit 7. 

(Photostat copy of Official Railway Guide is received 
in evidence and marked “B. of R. T.’s Exhibit 7.”) 

• ••*#••••* 

191 The Witness: In actual practice a member of the 
Brotherhood of Railroad Trainmen who may be em¬ 
ployed under a contract negotiated by the Order of Rail¬ 
way Conductors may have his grievance handled by the 
Committee of the Brotherhood of Railroad Trainmen, and 
converselv a member of the Order of Railwav Conductors, 
who may be working under a contract negotiated by the 
Brotherhood of Railroad Trainmen, may have his griev¬ 
ance handled by a committee of the Order of Railway Con¬ 
ductors. 

Likewise, a member of the Switchmen’s Union, working 
under a contract negotiated by some other organization, 
may have his grievance handled by a representative of the 

Switchmen’s Union, if he desires. 

*••#•••••• 

195 Q. Now, Mr. Cantley, I -want to ask you one more 
question.. 

There is no dispute, as I understand it, here as to the 
appropriate unit, that is the craft or class, in so far as the 
employes are concerned. Is that right? A. I know of no 
dispute as to what employes are here involved, in so far as 
they may constitute a craft or class. 
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The question, as I understand it, is who shall represent 
the yardmen, and it is commonly accepted that the term 
“yardmen” embraces car retarder operators, yard fore¬ 
men, yard helpers and switchtenders, regardless of where 
employed. 

Q. And that has heretofore been held as a group or an 
appropriate unit for purposes of bargaining. Is that right? 
A. Yes, sir. 

#*#•••*••• 

196 Cross Examination. 

By Mr. Mulholland: 

Q. Mr. Cantley, I would like to see if you can clear up 
a few matters for me. 

I understood you to say you prepared this invocation for 
the services of the Board in the case we are now hearing. 
A. That is right. 

Q. And that involves yardmen, including foremen or con¬ 
ductors, helpers, brakemen, switchtenders and car retarder 
operators in the yards? A. That is right. 

Q. It is my understanding that your invocation 

197 relates to employes of the New York Central Rail¬ 
road Company. A. That is the way it is captioned, 

yes, sir. 

Q. Rave you made any particular investigation to ascer¬ 
tain what the New York Central Railroad System is? A. 
The New York Central Railway System, as commonly re¬ 
ferred to I believe, includes New York Central Railroad, its 
leased lines, and the lines in which it has a stock interest. 

I might say here that if I were submitting that invoca¬ 
tion again I would not use the term “System”. 

Q. There are two organizations that you have been talk¬ 
ing about, one the New York Central Railroad Company, 
which is a corporation, and another the New York Central 
Railroad System, which is an entirely different sort of an 
organization, isn’t it? A. The New York Central System 
has no particular identity, I would say. 
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Q. You have called attention here to Exhibit 7, for some 
purpose, in which you have indicated the New York Cen¬ 
tral Railroad Company, Pittsburgh & Lake Erie Railroad 
Company, Indiana Harbor Belt Railroad Company, Chicago 
River & Indiana Railroad Company are at least in 

198 the system. A. That is right, and we have also 
stated in connection with this testimony that the ter¬ 
ritory which we have in mind as the New York Central 
Railroad is the former Michigan Central, the former Big 
Four and the former Boston & Albany and the former Ohio 
Central Lines territory. 

Q. I am talking now about the invocation upon which 
any certification issued by this Board must be predicated, 
and that invocation is in reference to alleged employes of 
the New York Central Railroad System. 

Mr. Baylv: Counsel is right in that wording. It does 
refer to the System. I would like to say that inasmuch as 
the proof isn’t all in— 

• •••••••*• 

Mr. Bavly: (Continuing)—yet our contention is, and 
what we mean is, the New York Central Railroad Company, 
so that we would like at this time to amend instead of say¬ 
ing the New York Central Railroad System to say the New 
York Central Railroad Company, because we are not claim¬ 
ing anything under the System but only the New York Cen¬ 
tral Railroad Company, so that I think that will eliminate 
any questioning along that line. 

199 The Witness: May I answer that, if the Board 
please? 

The Chairman: Yes. 

The Witness: I believe you will find in my testimony 
that I said I was not going into the detail of the relations 
of all these small roads to the larger units known 

200 commonly as the Michigan Central, Big Four and 
Ohio Central Lines. 
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You will find in my testimony I called attention to the 
i fact that the Cincinnati Northern and the Evansville, In¬ 
diana & Terre Haute had been combined with the Big Four, 
or C. C. C. & St. L. 

The leases by which the Big Four took over those proper- 
i ties occurred at a different date than the lease by which the 
New York Central took over the Big Four, but today those 
lines as such, as operating entities, have ceased to exist and 
are part of the larger territory known as the Big Four. 

The Kanawha & Michigan is likewise leased to the To¬ 
ledo & Ohio Central, and has been merged. It has really 
lost its identity. 

I called attention to the fact that in this Statistics of 
Railways the major company was indicated as the New 
York Central Railroad Company in bold type; that under¬ 
neath that the leased lines were shown indented to a more 
i or less degree, depending on how and with whom they had 
been merged in the past, and that for the sake of brevity 
we would speak of the entire whole as the New York Cen¬ 
tral Railroad, the Michigan Central, the Big Four and the 
i Ohio Central Lines, the intent being that that would carry 
with it all these others which Attorney Mulholland 
201 has mentioned. 

Mr. Mulholland: I wouldn’t object to their being 
included. What I am objecting to is those you are ex¬ 
cluding. 

You are excluding Pittsburgh & Lake Erie Railroad Com- 
! pany and the Indiana Harbor Belt Railroad Company, two 
of the largest. 

i The Witness: That is right. I made specific reference to 
those in my testimony and spoke of them as operating roads 
which were not to be considered. 

Mr. Mulholland: But they are a part of the New York 
Central System. 

The Witness: As sometimes spoken of. 

Mr. Bayly: If the Board please, what we are saying is 
this, as I see it. 
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It is true that this invocation used the word “System”. 
The proof offered so far, and the proof that will be offered 
by, if you want to call the B. of R. T. the complainant or 
the invoker, or whatever you call him, will only refer to and 
cover the New York Central Railroad Company, which is 
and includes the leased lines, and of course anything they 
own, so that what I am suggesting to the Board is that we 
consider this as limited and the name which should 

202 have been in there be substituted “New York Central 
Railroad Company.” 

*##••*#•••. 

The Witness: May I continue my answer to Attorney 
Mulholland ? 

The Chairman: Yes. 

The Witness: If the Board will refer to our invocation 
it will be found that it reads this way: 

“A dispute has arisen among the employes of New York 
Central Railroad System * * *.” The asterisks refer to 
a foot-note reading, “New York Central Lines-East 

203 and West; Big Four; Michigan Central; Ohio Cen¬ 
tral Lines, and Boston and Albany.” 

It clearly sets forth in our invocation what the scope of it 
was. 

Mr. Mulholland: Unfortunately we have never seen that. 

The Chairman: In our notice of hearing, without specific 
reference to the New York Central Railroad Company, we 
quoted from the application of the petitioner, “New York 
Central Railroad System, which System, according to the 
Brotherhood, is composed of the New York Central Lines, 
East and West,” and the lines he has just mentioned, and 
then further we said that, “Whether this basis of represen¬ 
tation should be by the yardmen as employed on individual 
lines or railroads and lines of the New York Central Sys¬ 
tem, by some portion or portions thereof, or by some com¬ 
bination of these lines or railroads,” having specific refer¬ 
ence to the Ohio Central Lines, the C. C. C. & St. L., the 
Michigan Central and Boston & Albany; so for the purposes 
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of this hearing the Indiana Harbor Belt or the Pittsburgh 
& Lake Erie Railroads are not involved. 

By Mr. Mulholland: 

Q. Mr. Cantley, I want to direct your attention to the 
argument you put forth in reference to the action of 
i 204 the Board, or to the conclusions of the Board, in its 
1035 first report, and which I believe you use as the 
foundation for your argument here. 

Are you familiar with case R-570, in which a certifica¬ 
tion was issued by this Board, March 21, 1940, on the Bos- 
i ton & Albany Railroad Company, covering the power house 
employes, in which this certification introduces itself by say¬ 
ing, “The services of the National Mediation Board were 
i invoked,’’ and so forth, “as to who may represent power 
house employes and railway shop laborers employed by the 
Boston & Albany Railroad Company,” and it certifies a cer¬ 
tain group as the representation of those employes. 

You have had like experiences with the New York Cen¬ 
tral Railroad Company since 1935 in invoking the services 
of this Board to settle disputes of one of the constituent 
railroads, have you not? A. I don’t recall any. 

Q. Let me call your attention to case R-452, in the matter 
of representation of the employes of the Boston & Albany, 
road conductors and assistant conductors. A. That is 
right. 

Q. You participated in that election, did you not? 
205 A. That is true, yes. 

Q. And at that time a certification was issued for 
i this class or craft of employes employed only by the Bos¬ 
ton & Albany Railroad? A. That is right. 

Q. I call your attention to Case R-460 in the matter of the 
representation of employes of the Boston & Albany Rail¬ 
road, road brakemen, flagmen and baggagemen. You par¬ 
ticipated in that, did you not? A. We didn’t make the in¬ 
vocation. 

Q. But you had your name on the ballot. A. We were 
obliged to have it on there. 
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Q. And there, again, the Board issued a certification for 
this class of employes of the Boston & Albany Railroad? 
A. That is right, because in neither of those cases was there 
any opposition or any question raised as to the appropriate 
unit. 

I will admit that had we been a little keener w*e might 
have been in a hearing then such as we are in now. 

Q. In other words, you hadn’t thought of it at that time? 
Now, I direct your attention again to Case R-161 in the mat¬ 
ter of representation of employes of the Ohio and 

206 Central Division of the New York Central yardmast- 

ers, assistant yardmasters and relief yardmasters. 

Are vou familiar with that? A. Yes. 

* 

Q. Here, again, the Board issued a certification covering 
those employes of the Ohio Central Division. A. That all 
sounds like I was asleep again when I said I didn’t recall 
any. Now let me give you another one, the Big Four. 

Q. I call your attention also to Case R-113 in the mat¬ 
ter of representation of employes of Cleveland, Cincinnati, 
Chicago & St. Louis Railroad, yard conductors, car retarder 
operators and switchtenders, this invocation involving em¬ 
ployes of the Cleveland, Cincinnati, Chicago & St. Louis 
Railroad. You participated in that, did you not? A. We 
were required to. 

Q. Here again the Board issued its certification. A. And 
again we were asleep at the switch. 

Q. In other words the Board on quite a number of oc¬ 
casions has since 1935 indicated its interpretation of the 
law applicable to this situation. A. In the absence of any 
opposition, yes. 

Q. And in several of these cases you participated 

207 and failed to call their attention to their omission of 

their duties. A. That is not a bar against recovering 

vourself later on. 

* 

Q. Have you at any time, as an organization, invoked the 
services of the Board for any one of the railroads making up 
the New York Central Company? A. Yes. We invoked in 
the case of the yardmasters on the Ohio Central Lines. 
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Q. That was since 1935? A. That is right, and I believe 
we invoked on the matter of representation of conductors on 
the Boston & Albany. 

Q. You represent certain groups of employes on the New 
York Central Lines West that were so selected under the 
provisions of the Railway Labor Act, do you not? A. No, 
sir. The representation there is the same, as the Switch¬ 
men’s Union of North America was found to exist when 
the amendments to the Railway Labor Act were passed 
June 21,1934, and such representation was not disturbed by 
the law nor was it disturbed in any other case where repre¬ 
sentation existed and had been recognized prior thereto. 

Q. And that is because you have had, up until now, 

208 no dispute? No one has questioned your right to 
represent the men? A. That is right. 

Q. Who do you represent on the lines west besides the 
yardmen at certain specified yards? A. Road trainmen 
and such dining car stewards as may happen to be confined 
to that territory. 

Q. And no one has ever questioned your right to repre¬ 
sent these yardmen in the specified yards? A. Not to my 
knowledge. 

Q. On the Lines East, that is, the New York Central Lines 
East, you represent all of the yardmen? A. That is right. 

Q. And no one to date has questioned your right to rep¬ 
resent those men? A. That is right. 

Q. On the Ohio Central part of the New York Central 
Company you also represent the switchtenders or the yard¬ 
men at what point? A. We represent them at all points 
with the possible exception—I am not prepared to testify as 
to this, we will have another witness as I understand it— 
of some territory in the Toledo District which has 

209 been merged with the Michigan Central or New York 
Central Lines West territory. 

Q. And no one has to date questioned your right to repre¬ 
sent those men? A. That is right. 

Q. You also represent the yardmen on certain sub¬ 
divisions, possibly the Ohio Central and the Zanesville & 
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Western? A. The Zanesville & Western and Kanawha & 
Michigan, in the event there are any yardmen on those prop- 
erites. 

Q. In other words, yon represent every one now con¬ 
trolled by what we might call the Ohio Central properties? 
A. With the possible exception of some merged territory at 
Toledo, if some exists; I couldn’t say positively. 

Q. Calling your attention to the Michigan Central Rail¬ 
road you have certain agreements on that road, but are 
they exclusive of yardmen and switchmen west of Detroit, 
west of Windsor? A. Yes, road trainmen west of the De¬ 
troit River and road trainmen and yardmen east of the 
Detroit River. 

Q. So far as the yardmen are concerned no one is ques¬ 
tioning your right to represent those men? A. You 

210 mean west of the Detroit River? 

Q. I mean east of the Detroit River. A. No. 

Q. You are now representing them? A. That is right. 

Q. On the Big Four, that is the C. C. C. & St. L., you rep¬ 
resent yardmen on that property? A. Yes, sir. 

Q. All of them? A. Yes, sir. 

Q. And no one has questioned your right to represent 
those men? A. That is right. 

Q. You also have certain other representation on the 
Big Four, haven’t you? A. We represent road trainmen 
there. 

Q. Referring to the Boston & Albany you there represent 
all of the yardmen? A. That is right. 

Q. And no one has questioned your right to represent 
those men? A. That is correct. 

211 Q. So that you are now, without any questions 
being raised or any dispute being involved, repre¬ 
senting all of the yardmen employed by the New York Cen¬ 
tral Railroad Company except certain yards on the New 
York Central West and the Michigan Central? A. That is 
correct, yes—I beg your pardon. Did I understand you cor¬ 
rectly to say “without any dispute being raised?” 
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Q. Yes, with the exception of these two cases. A. I 
might ask, raised by whom? 

Q. Anyone. A. No one has challenged our right to rep¬ 
resent the yardmen, as previously enumerated here. How¬ 
ever, the law reads that should a dispute arise among the 
employes with respect to who are the representatives, and I 
believe that there is such a dispute- 

Q. Is there a dispute anywhere on the New York Central 
Lines East as to your right to represent these men? A. 
Not that I know of, no. 

Q. Is there any dispute on the Boston & Albany as to your 
right to represent these employes? A. Well, if you mean 
the leased property of these various units, my answer 

212 is no, for the Boston & Albany. 

Q. Is there anyone disputing your right to repre¬ 
sent these men on the Big Four? A. On the leased prop¬ 
erty on the Big Four? 

Q. Yes. A. No. 

Q. So that if there is any dispute upon which this Board 
could predicate jurisdiction in this case, it grows solely out 
of your desire to get the switchmen out of the Lines East 
and off the Michigan Central, doesn’t it? A. My under¬ 
standing of the dispute is it grows solely out of the dispute 
among the employes which has arisen, and that they are the 
ones who are interested primarily in who the representa¬ 
tives shall be for the railroad as a whole. 

Q. But can’t we agree upon this, that that is the only dis¬ 
pute there is here, if there is any at all? A. A dispute 
among the employes? 

Q. Yes. A. Yes. 

Q. You approached this hearing pretty well satisfied that 
if you can combine all of the men you represent on the vari¬ 
ous segments of the New York Central Railroad and 

213 vote them against the switchmen in the few shops on 
the Lines West on Michigan Central you could take it 

over? A. No, I wouldn’t say that that was altogether a 
fact. 
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We approached this hearing with the thought that if the 
Board meant what we construed it to mean in its first annual 
report, where it defined a carrier, that the yardmen of the 
New York Central Railroad and its leased lines were en¬ 
titled to representation as a class unit for the entire prop¬ 
erty— 

Q. I am talking now about any possible dispute and the 
probable outcome of it. 

Am I correct in my statement that you approached this 
hearing, putting it this way, pretty well satisfied if the 
Board will certify your organization you can wipe the 
Switchmen’s Union off the properties? A. I couldn’t ad¬ 
mit that that was the motive. 

Q. I am asking for the fact, not the motive. A. The fact 
is just plain common sense. You wouldn’t engage in any 
game in which you thought you would lose. 

Q. Isn’t that what is back of this whole thing? A. No. 

Q. Practically every other organization, I mean of the 
twenty-one railroad labor organizations, have con- 
214 tracts with these segments of New York Central Lines 
covering territory very similar to yours? A. That is 

right. 

Q. They are mostly all limited to Lines West, Lines East, 
the Boston & Albany, the Big Four, and Michigan Central? 
A. And I explained why that was. 

Q. I am just asking you the fact. 

Mr. Baylv: May I ask that the witness be given the privi¬ 
lege to explain his answer. 

Mr. Mulholland: I will gladly give him that without any 
request for it. 

The Witness: I explained before that these several agree¬ 
ments were the heritage from the days when these units, if 
you want to call them such, were separately operated re¬ 
porting carriers to the Interstate Commerce Commission; 
that there had been no move on the part of either manage¬ 
ment or the representatives of the employes to adopt a sys- 
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tem agreement such as there had been on certain other prop¬ 
erties. 

• ••••••••• 

216 Q. You introduced the so-called Washington Agree¬ 
ment as Exhibit 6. You make no contention that this 

agreement has any effect as interpreting the law applicable 
to this investigation, do you? A. I make a contention that 
it has a very definite indication of the conception of 

217 the management as to what constituted the railroad 
unit when that agreement was under consideration. 

• •*•••*••• 

220 A. There is another heritage from the ancient days. 
In the early days it was the desire apparently of 

the men to have their seniority confined to individual yards, 
and from time to time, even within my experience, there 
have been moves to extend that seniority by either a dove¬ 
tailed process of rosters or placing one over the other and 
retaining the prior rights in the individual yards. 

Q. They have never gotten anywhere, have they? How 
about the New York Central Lines? A. There are a lot of 
those in existence, I have been informed, and it can be veri¬ 
fied by a subsequent witness, that in the Toledo territory 
the Switchmen’s Union of North America has combined the 
Michigan Central and New York Central Lines West yard 
rosters. 

Q. But that is all the same yard, isn’t it? A. No, sir. It 
was formerly two separate operating jurisdictions. There 
may be others. 

Mr. Mulholland: That is all. 

• ••••••••• 

221 E. F. Swan was called as a witness on behalf of the 
Brotherhood of Railroad Trainmen and, being duly 

sworn, testified as follows: 
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Direct Examination • 

By Mr. Bayly: 

Q- Will you give the reporter your name? A. My name 
is E. F. Swan. I reside at Kankakee, Illinois. I am an em¬ 
ploye of the New York Central Railroad Company holding 
seniority rights as a conductor in road train service, and 
presently furloughed for the purpose of serving as Chair¬ 
man of the General Grievance Committee of the New York 
Central Lines West. 

• ••••••••• 

Q. Mr. Swan, in furtherance of the testimony and the 
claim asserted here in support of the principles enunciated 
by the Board in its first annual report, what can you tell the 
Board regarding the payroll arrangement of the New York 
Central with reference to showing a centralized control in 
the hands of the executives of the New York Central 
222 Railroad Company? A. The timekeeping depart¬ 
ment, which handles the payrolls for the New York 
Central Lines West, the Michigan Central, the Big Four 
and the Ohio Central Lines, has been established at Detroit, 
Michigan. 

Q. That is the so-called lessee lines ? A. That is right. 

Q. A little more about being established. What do you 
mean? The money goes in there and the men are paid out 
of that territory or location? A. The time slips that are 
made out by the conductors in road and yard service are 
forwarded eventually to this office. 

Each employee is given a payroll number and the pay¬ 
rolls are computed entirely at that point and the checks are 
distributed from that office. 

When any controversy arises as to shortages in pay these 
controversies are submitted to Mr. Taylor at the Detroit 
office for proper adjustment. 

Q. Mr. Swan, on the question of the seniority roster, can 
you tell us anything about that? A. Seniority rosters are 
established on different divisions and in different 
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223 yard localities throughout the New York Central 
Railroad, for the purpose of defining the working 

seniority of the men in those particular districts, and as 
formerly described here, I would say that there may be more 
i than 100 seniority rosters located at various points through- 
i out the New York Central Railroad. 

Q. In other words, these overlap, is that right? A. There 
are separate seniority rosters for each district. In other 
words, seniority rosters are established in yards at points 
where men make their homes, like Chicago, Elkhart, Toledo, 
and other points, and the men only hold individual seniority 
in those respective yards. 

Q. How has the jurisdiction of the Superintendent at To¬ 
ledo been extended ? A. The jurisdiction of the Superinten¬ 
dent of the railroad at Toledo has been extended to include 
the entire Toledo terminal, which comprises that portion 
known as the Michigan Central, the New York Central Lines 
West, and the Ohio Central Lines. 

Q. Is it a fact, Mr. Swan, that you were hired originally 
on the 1.1.1., and your road was absorbed by the New York 
Central? A. The line on which I worked was orig- 

224 inallv known as the Indiana, Illinois & Iowa Railroad. 
This was later the Chicago, Indiana & Southern Rail¬ 
road, and then finally was termed the Illinois Division of the 
New* York Central Lines West. 

I believe that the I. I. I. Railroad was purchased by the 
old Lake Shore, Michigan & Southern some time in the late 
90’s, and later a line was built, a cross line, between Chicago 
and Danville, Illinois, and this new portion and the former 
I. I. I. Railroad was then captioned Chicago, Indiana & 
Southern Railroad. 

i Later this was merged and became an integral part of the 
New York Central Railroad. 

Q. So that in the basic historic development and merger 
you find yourself an employe of the New York Central Rail- 
l road Company. Is that right? A. That is correct. 

Q. Did they have a separate schedule? A. Yes, they did. 
They had the original schedule on the 1.1.1. Railroad, and 
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then this was followed by a schedule of the Chicago, Indiana 
& Southern Railroad, and then later they were placed under 
the schedule of the New York Central Lines West. 

225 Q. Generally speaking, Mr. Swan, are there any 
other changes you know of? A. You mean with re¬ 
spect to this particular line? 

Q. With respect to the extension of jurisdiction of a part 
of the unit. A. The operating records will disclose, and 
records of the supervision of the office of the railroad have 
been greatly expanded wdthin the past several years. 

Take the Chicago Division, the Chicago Switching Dis¬ 
trict. We find there that originally the Superintendent of 
the Western Division had jurisdiction over that Division, 
and as previously mentioned here, he also had jurisdiction 
when they secured the Chicago, Indiana & Southern. That 
was afterwards called the Illinois Division. He had those 
three lines, and the Chicago Terminal of the New York Cen¬ 
tral Lines West. 

Later this jurisdiction was extended to include the West¬ 
ern Division of the Michigan Central Railroad between Chi¬ 
cago and Niles, the Michigan Central yards at Chicago, Illi¬ 
nois, and the Big Four yard at Danville, Illinois. 

The train dispatching which formerly covered the West¬ 
ern Division and the old Chicago, Indiana & Southern Rail¬ 
road has also been extended to include the Western 

226 Division of the Michigan Central Railroad. 

In all cases grievances that originate in this terri¬ 
tory are handled with the New York Central Wage Bureau 
at Chicago. 

Q. What can you say to the Board about the jurisdiction 
of the Chief Surgeon in the territories? A. The Chief Sur¬ 
geon, whom we must term the Medical Director of the New 
York Central Railroad, is Dr. G. P. Myers, and he is located 
at Detroit, Michigan. 

Q. What actual territory or what men does he look after 
and take care of? A. It is my understanding that his juris¬ 
diction includes New York Central Lines West, the Michi- 
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gan Central, New York Central Lines East, the Ohio Central 
Lines and Big Four. I can’t speak definitely for the Boston 
& Albany. 

Q. Has that existed always, or has that been an evolution 
or a change toward a single, unified operating management? 
A. That has been an evolution that has tended toward uni¬ 
fied management, and I might say that this began to start 
about the year 1930. 

I can’t state a definite date when Dr. Myers or his prede¬ 
cessor was given exclusive jurisdiction over the medical end 
of the entire New York Central Railroad. 

227 Q. With whom do you handle grievances arising 
under your New York Central Railroad schedule 

West? A. On the Lines West I handle the New York Cen¬ 
tral cases with the New York Central Wage Bureau that is 
lated at Chicago, and with the New York Central Wage Bu¬ 
reau located at Cleveland, Ohio. 

i Q. In other words, you telescope or overlap on these les¬ 
see lines? A. In addition I am required to handle cases at 
Indianapolis, Indiana, with the Big Four; at Cincinnati, 
Ohio, with the Big Four Wage Bureau; at Syracuse, New 
York, with the Lines East Wage Bureau, and this comprises 
a total of five Wage Bureaus. 

Q. With whom are passenger fare reports of the New 
York Central West conducted? A. Made to J. J. Russell, 
Auditor of Passenger Accounts, who is located at Detroit, 
Michigan. 

Q. And how about wheel reports? A. Wheel reports are 
handled by Mr. E. S. Jackson, Superintendent of Car Ser¬ 
vice, at Buffalo, New York. 

Q. Do you know of any of the developments looking 
toward a merger of supervision in Cleveland ? A. In 

228 Cleveland, Ohio, we have the entire Cleveland Ter¬ 
minal, which comprises the original New York Cen¬ 
tral yards and the Big Four yard under the jurisdiction of 
the Superintendent, and all cases that occur in this territory, 
whether they originate on the New York Central or on the 
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former Big Four territory, are handled with the Cleveland 
Wage Bureau. 

Q. How about Elkhart, Indiana ? A. At Elkhart, Indiana, 
we have been confronted with a consolidation there whereby 
the New’ York Central Lines West I believe in 1931 assumed 
jurisdiction over the Big Four yards, and grievances in that 
particular territory are handled w’ith New’ York Central 
Wage Bureau at Cleveland, Ohio. 

Q. Mr. Swan, is there anything else you care to state to 
the Board along this line of an evolution or merger of man¬ 
agement? A. Well, I should say that reviewing the history 
of the railroad operations since 1930, and the gradual ex¬ 
panding of the operating supervision, whereby the New 
York Central, Michigan Central and Big Four and Ohio 
Central Lines—that the work has been intermingled and the 
supervisory capacity of the officials has been so extended 

that it w’ould be a rather difficult matter for anvone 

* 

229 to draw a line of demarcation and say this is Michi¬ 
gan Central and this is Big Four or this is New* York 
Central Lines West. 

In other w’ords, in my opinion all these different districts 
that may be referred to as the Big Four and Michigan Cen¬ 
tral and New York Central West or the Ohio Central Lines 
are now’ comprised of nothing more nor less than divisions 
of the New York Central Railroad Company. 

Q. Of course a corporation is an artificial thing, and it 
can only act through agents. 

Have you had any occasions in your experience where the 
man in anv given territorv has been vested w’ith certain au- 
thority as an agent, which required going further or going 
to the executive management to straighten it out? A. Gen¬ 
erally we handled our cases up to and including the Wage 
Bureau, or the Vice President located at that point, particu¬ 
lar^ with reference to cases that are submitted to the Na- 
tional Railroad Adjustment Board, and in other instances 
w’e have handled cases up as far as the Vice President of 
the Personnel, Mr. John W. Walber. 
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Q. In other words, you keep going on until you get the 
last word on it? Is that the way you do it? A. We do that 
in all cases, I w-ould say, but in some where it is a 

230 foregone conclusion that nothing could be gained by 
further negotiation, and if both sides want to go to 

the Board, it would be an additional waste of time to carry 
the ease to Mr. Walber. 

It is my understanding, based on the negotiations with the 
officers in all the different Wage Bureaus, that after all Mr. 
Walber is the determining factor as to the merits of the 
case, from their side. 

In other words, many times I have had occasion to have 
cases that were headed for the National Railroad Adjust¬ 
ment Board, or other boards, and sometimes the delay in 
bringing those to a conclusion would be brought about by 
the fact they were being reviewed by Mr. Walber in New 
York City, and I will say this, that whenever I have had oc¬ 
casion to go higher and have written him, as I did recently 
or a year or so ago on one particular case, because I felt he 
had the jurisdiction to change the conditions in that case, 
that lie responded to my communication. 

Q. Is there anything else you want to say to the Board on 
this line, Mr. Swan, that I haven’t asked you? A. No. I 
think you have covered all the angles on the New York Cen¬ 
tral Railroad. 

231 I might add this, that the reason we had to present 
our cases in Syracuse, New York, to the Lines East, 

is because of the Erie Division of the New York Central 
Railroad Lines West. The Lines West have no contract 
covering the Buffalo yard territory, and also the Buffalo 
yard territory from Bay View is under the supervision of 
the Lines East officials, and any grievances that originate 
in that territory have to be handled with the Lines East offi¬ 
cials, and the Lines East Wage Bureau at Syracuse, New 
York. 

• #•••••••• 



137 


Cross Examination 

By Mr. Mulholland: 

Q. Mr. Swan, what did you say your position was? A. 
Presently Chairman of the General Grievance Committee of 
the Brotherhood of Railroad Trainmen on the New York 
Central Lines West. 

Q. That is an elective position? A. Yes. 

Q. You are elected by the employes in your craft? A. Yes. 
Q. Then all this organization that has been set up over 
there by your Brotherhood has all been by the free 

232 action of the employes ? A. That is right. 

Q. And all of the conditions of employment, out of 
which vour duties arise, have been the voluntarv action of 
the employees in freely contracting with the employer? A. 
That is correct. 

Q. And that so far as you know is true of all the labor 
organizations meeting with the New York Central Railroad? 
A. Yes. 

Q. That whatever the set-up, it has been the voluntary 
action and free will movement on the part of the employes ? 
A. Yes, sir. 

Q. You referred to seniority districts. Those districts 
are all established by a voluntary agreement between your 
organization and the carrier? A. That is correct. 

Q. And that can be changed from time to time? A. Well, 
that could be extended, if that is what you mean. 

Q. I think you explained that the reason you had to go 
over to Syracuse was because of Buffalo being in the 

233 East territory. A. That is right. 

Q. When you say, to use your language, that you 
are compelled to handle cases before five wage bureaus, 
where are those bureaus located? A. They are located at 
Chicago, at Cleveland, at Cincinnati, Ohio, Detroit, Michi¬ 
gan, and Syracuse, New York. 

Q. You have to make contacts with these various bureaus, 
because the grievances, or whatever you might be handling, 
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arise in territory that comes under those particular bureaus, 
isn’t it? A. That is right. 

Q. So that, after all, is merely a matter of carrying out 
your voluntary agreement with the carrier? A. We have to 
handle those cases there because the supervisory capacity of 
the railroad officials has been extended over that particular 
craft. 

In many instances our employes built all their seniority 
in that territory. I say that with reference to the Michigan 
Central, and that is an entirely operating condition that is 
brought about by the management and not through our or¬ 
ganization. 

In other words, we have the Detroit branch of the 
234 New York Central Lines, the Kalamazoo Division, 
which used to be the former Grand Rapids Division of 
the New York Central Lines West, the Ypsilanti & Lansing 
branches that have been taken over, lock, stock and barrel 
for operations by the Michigan Central Railroad. 

1 We have to go to those various Wage Bureaus, not be¬ 
cause we want to but because the condition has been forced 
on us by the railroad management. 

Q. You go to the Bureau that has particular jurisdiction 
over the territory wherein the grievance arose? A. That 
is right. 

• ••••••••• 

240 C. E. Robinson was called as a witness on behalf 
of the Brotherhood of Railroad Trainmen and, being 

duly sworn, testified as follows: 

241 Direct Examination 

By Mr. Baylv: 

Q. Will you state your name ? A. C. E. Robinson. 

Q. State briefly for the record -where you live. A. I live 
at Jackson, Michigan, and at the present time I am General 
Chairman of the Brotherhood of Railroad Trainmen. 

! Q. Are you an employe of the New York Central Railroad 
Company? A. Yes, sir, since October 28, 1905. 
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Q. And you have your standing as temporarily fur¬ 
loughed? A. My standing as a furloughed conductor. 

Q. Mr. Robinson, one thing we want here is any facts— 
Mr. Beyer: What territory? 

The Witness: What was known as the Michigan Central. 

• ••••••••• 

Q. Mr. Robinson, for this record and the information of 
the Board, what do you know about the existence of a bona 
fide dispute between the employes of the New York 

242 Central Railroad Company in this special or particu¬ 
lar craft or class unit known as the yardmen, which 

is before the Board? Do you understand the question? A. 
Yes, sir. There has been more or less of a dispute since 
probably January 1,1940, because in April, 1940,1 received 
a petition addressed to me from the yardmen who work in 
the old northbound yard at Toledo, which was operated by 
Michigan Central officials at one time. 

This petition asked me to represent them in their troubles, 
and was signed by 38 men off of a roster that contains 56 
men; four of these men, of course, are yardmasters but have 
not signed this petition. 

Q. That petition to which you are referring is in writing? 
A. Yes, sir, and that is it. It came through the mail. 

Mr. Bayly: We offer that as B. of R. T.’s Exhibit 8. 
(The petition referred is thereupon received in evidence 
and marked “B. of R. T.’s Exhibit 8.”) 

By Mr. Bayly: 

Q. I hand you this petition and ask you to read that, start¬ 
ing with the date of it, just the caption. A. “Toledo, 

243 Ohio, April 10,1940. Mr. C. E. Robinson, 725 Edge- 
wood, Jackson, Mich. Dear Sir & Brother: We the 

undersigned Michigan Central Yardmen at Toledo, Ohio, 
account of being denied the right of having a Local Com¬ 
mittee for the purpose of protecting our interests by the 
S. U. of N. A., respectfully request that you represent us, 
in protecting our seniority rights, rights to work, and other 
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matters affecting our welfare and interests/ ’ signed by 38 
men whom I have checked against a roster and find that 
those men are employes. 

i Q. What proportion of that 38 is that to the whole num¬ 
ber within that particular unit there? A. There are 56 men 
on the roster at Toledo. 4 are yardmasters; 38 yard con¬ 
ductors and switchmen signed this. 

Q. Mr. Robinson, I interrupted you when you were about 
to give some further testimony. A. I was going to state 
that this petition came unsolicited, because I was off nine 
weeks sick; I went to the hospital January 16 and didn’t 
return, as you might say, to my normal work until around 
April 1st. I did some work at home and that was all, just 
what I could handle with a stenographer, but I wasn’t in 
Toledo to get this. 

Q. It may be repetition, but this then is a dispute 
244 emanating from the employes within this unit and 
not a dispute between unions. Is that right? A. It 
is employes. 

Q. Are there any other facts regarding the existence of a 
dispute of which you have personal knowledge ? A. If any¬ 
one had been around Detroit in the last six weeks, there is 
considerable dispute there. 

In Detroit there are 608 switchmen on the seniority ros¬ 
ter, 53 being yardmasters, and I found upon returning from 
New York to Detroit the morning of February 2 that the 
employes there are very much in arms and figured they 
couldn’t get anything out of the particular standard broth¬ 
erhoods. 

A close check that week revealed 700 employes in train 
yard service, engine service, and among the carmen, had 
filed a petition to the C. I. 0. for representation. 

This is something our organization has checked. I as¬ 
sume that the Switchmen’s Union has checked it, because a 
wreek ago Tuesday their Vice President reported to the chief 
operating officer of the railroad on this subject and called 
him out of a meeting with me, and the officer related some 
of the conversation. 


141 


It is something that is not very pleasant in that 
245 industrial center. 

Q. Mr. Robinson, is it fair to say to this Board that 
there is a bona fide dispute, an incipient unrest, revolt, or 
something of that kind in that territory? A. Yes, sir. 

• ••••*••*• 

248 By Mr. Bayly: 

Q. Mr. Robinson, what if anything do you know about 
any merger of yardmen’s rosters of the Michigan Central 
and the New York Central Railroad Company West at To¬ 
ledo? A. You could call it a merger or one list set behind 
the other. 

Q. I don’t know what you mean by one list set behind the 
other. What is that? A. So that after a given date the 
new man hired would have seniority on both New York Cen¬ 
tral and the so-called Michigan Central property. 

Q. What I am interested in particularly is whether or 
not this has anything to do with extending the scope or op¬ 
eration within which these men could work? A. Yes, it ex¬ 
tends it to a certain extent. 

In other words, if the old New York Central territory 
runs out of men that permits these men in the Michi- 

249 gan territory to work over there in preference to 
hiring a new man, or vice versa. Then when the new 

employe comes he has rights in both territories. 

Q. In other -words, is this a fair assumption from your 
standpoint, that this is a tendency toward unified placement 
of the men through a more centralized management? Is 
that right? A. That is it. The roster at Detroit, somewhere 
around 1932, was merged. The so-called N. Y. C. men who 
were there were cut into the Detroit roster on the basis of 
seniority though there was only one there. The same was 
done at Jackson, Michigan, and the same was done at Lan¬ 
sing. 

Q. Now, Mr. Robinson, you spoke of two units of this 
property within your territory having been merged at Jack- 
son and at Detroit. This was a merger of two units of em- 
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ployes, but each separate unit was doing the same kind of 
work or within the same class ? A. That is right. 

Q. Who supervised this unified operation? A. From the 
managerial standpoint? 

Q. Right. A. Operating officers at Detroit only. 

250 Q. And who are they? A. Michigan Central, Chief 

! Operating Officer Mr. McKee. 

Q. Who initiated this merger? A. Well, I don’t know 
as I could answer that and be exactly correct on it. 

I assume that it was handled through the representatives 
of the Switchmen’s Union of North America. 

Q. Is this true or not, that before this merger there were 
officers at Jackson and Detroit which supervised the earlier 
units before put together, some N. Y. C. men as well as local 
men ? A. Well, the N. Y. C. men that were at Detroit in yard 
service I think were supervised by an officer at Toledo on 
the N. Y. C. Railroad. 

Those at Jackson were supervised by a group of company 
i officials at Hillsdale when that was known as the Lansing 
! Division of the New York Central several years ago. 

Q. Mr. Robinson, in handling schedule matters what ex¬ 
perience have you had and with whom have you dealt ulti¬ 
mately in settling the dispute? Take, for example, your 
extra passenger list at Detroit. A. Well, twelve years 

251 ago today I took the position I have at the present 
time. Of course our Committee handed me a pretty 

big job. 

One of the things was the establishing of an extra fare 
1 trainmen’s list between Detroit and Chicago. 

This went into the mill and I didn’t make very much prog- 
1 ress with our Chief Operating Officer at Detroit, which 
necessitated the calling of a Vice President of our Brother- 
i hood, and he and I finally concluded negotiations on this 
' extra passenger list September 1, 1931, with the assistance 
1 of Mr. John G. Walber, Vice President Personnel, New 
I York Central, Mr. Walber coming to Detroit to handle this 
i case, and the settlement now is part of our working agree¬ 
ment known as Article 4 (A) (b). 
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Q. Is there any other case, Mr. Robinson, in which Mr. 
Walber took jurisdiction in settling a matter that you had 
up with him? A. We had a joint dispute, I believe, a little 
prior to that time between the conductors and the trainmen 
where two Vice Presidents of the Brotherhoods, former 
Vice President Montooth for the Conductors and former 
Vice President McKirchy for the Trainmen went to New 
York and conferred with Mr. Walber’s office. 

252 Q. Is there any other instance, while we are on this 
part of it, that might help the Board, where you took 

it up with an officer of the Central management or Mr. Wal- 
ber? A. Yes. We had a dispute that started in 1932 where 
the management extended a terminal from Montrose, On¬ 
tario, to Suspension Bridge, New York, a distance of six 
miles. 

In attempting to get a proper equity for yardmen who 
were displaced it became necessary that our Committee, 
with the assistance of Vice President Reed, meet with Mr. 
Walber and the subordinate officers in New York City. 

Q. Mr. Robinson, you have testified about the number of 
men within this unit who have requested you, of the B. of 
R. T., to represent them, of the total number employed with¬ 
in this territorial and appropriate unit, in addition to the 
ones who have designated or expressed a willingness for 
you to represent them, of the remaining men I am talking 
about. I suppose there are some of those that may or may 
not be members of any unit. Is that true? A. I would say 

in the citv of Detroit there are more that are not members 
* 

of any union than there is otherwise. 

Q. Then of the total number you would deduct the number 
who have expressed their willingness to have you rep- 

253 resent them, plus the ones not in any union, and that 
residue would be represented by some other union 

or so-called minority. Is that right? A. Yes. 

Q. On the questions of payroll, do you know how they 
headed their pay checks? A. Pay checks used with Michi¬ 
gan Central employes are captioned “New York Central 
Railroad Company /’ The lower center of the check has the 
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New York Central System and Mr. J. B. Taylor’s name ap¬ 
pears in the righthand lower corner. He is Departmental 
Accountant. 

Q. I hand you train order form 31, and ask you to identify 
that. A. That is the form of train order that is being used 
at Jackson, Michigan. 

Q. Just give us the caption of that. A. “New York Cen- 
I tral Railroad Company”. This is quite an old form. 

Q. Are they using that now? A. You would have this 
change in here, “New York Central System” instead of 
i “Lines”. In other words, they are using up their old sta¬ 
tionery. 

254 Mr. Bayly: If the Board please, we will not put 
that in because I don’t think it will help the Board 
i any. It may be a little confusing, and I don’t think it will 
help any. 

The Chairman: All right. 

By Mr. Bayly: 

Q. I hand you this notice and ask you to identify that. 
A. That is the standard notice used by the New York Cen¬ 
tral Railroad Company. 

Q. That is in use today? A. Yes. Then they have another 
form too. 

Mr. Bayly: We offer that in evidence as B. of R. T.’s 
Exhibit 9. 

(The standard notice referred to is received in evidence 
and marked “B. of R. T.’s Exhibit 9.”) 

Mr. Bavlv: That is all we want to ask Mr. Robinson. 

259 Mr. Beyer: I know it does, but I wanted to get 
the picture clear. 

Do you have any jurisdiction in Canada? 

The Witness: I have jurisdiction over the road 

260 trainmen, vardmen and switchtenders. 

Mr. Beyer: Whether in Canada or in the United 

States? 
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The Witness: Yes, sir. There is a separate agreement 
for the yardmen in Canada and the road schedule I have 
extends right through Canada to Buffalo. 

By Mr. Mulholland: 

Q. In other words, you represent the trainmen on the 
entire Michigan Central Lines? A. Right. 

Q. But you represent the switchmen only east of the 
Detroit River? A. That is right. 

• ••*•••••• 

262 Q. Calling your attention now to the merger you 
spoke of in Detroit and Jackson, just tell us what 
that was. A. At Detroit there used to be a Michigan Cen¬ 
tral roster of yardmen and a small roster of New York 
Central yardmen, and I think they dovetailed it on the 
seniority basis. 

Q. That was again the unification or consolidation of the 
yard operations? A. Yes. 

**•••*••*• 

266 C. E. Keeler was called as a witness on behalf of 
the Brotherhood of Railroad Trainmen and, being 
first duly sw’orn, testified as follows: 

Direct Examination 

By Mr. Bayly: 

Q. Will you state your name and residence? A. C. E. 
Keeler. I reside at Toledo, Ohio, and I hired out on the 
Toledo & Ohio Central Railroad. 

Mr. Mulholland: We will admit the qualifications of all 
these witnesses. We don’t want to encumber the record 
with it. 

By Mr. Bayly: 

Q. Go ahead. A. February 1, 1913, and at the present 
time I am General Chairman, furloughed conductor. 
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Q. That is for the purpose of doing the job you are now 
doing? A. With the Brotherhood of Railroad Trainmen, 
i representing the men on the New York Central Railroad 
i Company, Ohio Central Lines. 

267 Q. For the purpose of the record will you state 
more specifically your territorial unit that you -work 

under? I want the Board to know the area you are in, 
i what comprises your territory as General Chairman. A. 
! My territory* was formerly the Toledo & Ohio Central Rail¬ 
road, Zanesville & Western Railroad, Kanawrha & Michigan 
Railroad, which comprises now* the New* York Central Rail¬ 
road Company, Ohio Central Lines. 

Q. There has been a unification in the operation. Is that 
right? A. Yes. 

Q. Explain that to the Board. A. At Toledo we have a 
Superintendent that covers the Ohio Central Lines, Stan¬ 
ley Yard, M. C. territory, and portion of the New York Cen¬ 
tral Lines West, and we have a Superintendent at Colum- 
i bus, Ohio, and an Assistant Superintendent at Charleston, 
'West Virginia, and I handle matters pertaining to the terri¬ 
tory with the Assistant Vice President and General Man¬ 
ager of the office at Cleveland, and a portion w*hich is know*n 
as the St. Mary’s Branch is under the jurisdiction of the 
operating officer, Vice President and General Manager, at 
Cincinnati, Ohio. 

268 Q. What road? A. Big Four, and the Assistant 
General Manager of the Big Four at Indianapolis, 

Indiana. 

Q. Was this operating arrangement always so? A. No. 
Q. Under w*hose jurisdiction is it now, this unified opera¬ 
tion? A. New York Central Railroad Company. 

Q. Tell us with w*hom you handle schedule matters aris¬ 
ing there in the various portions or subterritorial sections 
under your jurisdiction. A. I handle schedule matters w*ith 
i the superintendent at Toledo for that territory, and if I fail 
there then I carry them to Cleveland to the Assistant Vice 
i President and General Manager and the Wage Bureau. 
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Q. This man you are talking about going to, has he juris¬ 
diction over any other territorial units within the New 
York Central Railroad Company? A. Yes, the Line West. 

Q. Explain that a little more fully. A. As I understand, 
he is the Assistant Vice President and General Manager 
of the New York Central Railroad Company’s Line 

269 West. 

Q. You mean west of Buffalo? A. Yes, west of 

Buffalo. 

Q. Is there anything else you want to say to the Board 
further on that ? A. I will state prior to my explanations as 
to the operating officers we had a General Manager at Co¬ 
lumbus, Ohio, and this change was made about 1932, and 
changed to Cleveland, Ohio. 

Q. Referring to the St. Mary’s Branch, was that always 
under the jurisdiction of the Big Four? A. No. 

Q. Tell us about that. A. They turned the operating for 
the St. Mary’s Branch over to the officials of the Big Four 
I would say about 1934 or 1935—not to be exact, but some¬ 
where around there—and this is a part of our western sub¬ 
division and they come under the same schedule that the 
men do on the western subdivision, which the St. Marv’s 
Branch is a part of the western subdivision. 

Q. What is the number of yardmen represented by your 
schedule? A. At the present time there are approximately 
360, but there are 400 on the seniority roster. Sev- 

270 eral are not working. 

Q. For purposes of this Act, for representation, 
you (and by “you” I mean a representative of the B. of 
R. T.) represent all these men within this so-called appro¬ 
priate unit. Is that right? A. Yes. 

• •••••••*• 

272 Mr. Beyer: May I ask, just for my information at 
this point, are there any yards in your territory, the 
employes of whom, the yardmen of whom, are represented 
now and covered by an agreement between the Switchmen’s 
Union and the carrier? 
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The Witness: No. 

Mr. Beyer: None? 

The Witness: No. 

Mr. Beyer: The Brotherhood of Railroad Trainmen 
represent all the yardmen on your particular territory? 
The Witness: Yes. 

By Mr. Mulholland: 

Q. So far as you know there is no desire on the part of 
anyone to change that situation? Is that true? 

Mr. Bayly: Do you understand the question? 

By Mr. Mulholland: 

Q. Your representation is perfectly satisfactory to all 
those men? 

Mr. Bavlv: Do vou understand that? 

273 The Witness: Yes, I understand it. 

Mr. Bayly: Answer it then as best you can. 

A. Yes. 

By Mr. Mulholland: 

Q. In other words there is no dispute in your territory, 
is there? A. No. 

• •••••••*• 

278 C. E. Umbanhowar was called as a witness on be¬ 
half of the Brotherhood of Railroad Trainmen, being 
first duly sworn, testified as follows: 

Direct Examination 

By Mr. Bayly: 

Q. State your name and residence. A. C. E. Umban- 
howar; Indianapolis, Ind. 

Q. What has been your status heretofore? Have you 
been employed by the New York Central Railroad Com¬ 
pany? A. I hired the Big Four Railroad January 9, 1913. 

I went on the General Committee in September, 1913, and 
succeeded to the office of General Chairman March 1, 1922. 
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Q. And you are furlonged for this particular work you 
are now doing? A. I was issued an indefinite leave of ab¬ 
sence on March 1, 1922, for the purpose of serving as Gen¬ 
eral Chairman. 

• •••••••*• 

279 A. At the time I became General Chairman on the 
Big Four there was a General Chairman for the 

trainmen on the Evansville, Indianapolis & Terre Haute 
Railroad; a General Chairman on the Cincinnati Northern 
Railroad, and on the Louisville & Jeffersonville Bridge Com¬ 
pany. 

In 1923 we gave the Big Four General Committee juris¬ 
diction over the E. I. & T. H. and the Cincinnati Northern, 
and through negotiations applied the Big Four rules to 
those two properties. 

About 1928—this date may not be exact, but the story is 
right—the Big Four took over the operations completely 
of the E. I. & T. H. and the Cincinnati Northern. 

In 1930 the New York Central took over operation of the 
Big Four. 

Q. That is West? A. New York Central Railroad. 

Q. All right. A. I had approximately 75 or 80 yardmen 
employed in the Lindale yard at Cleveland. 

For operating purposes the New York Central Railroad 
changed the operating officials from the Big Four to the 
New York Central. 

280 Q. That is you mean transferred it back again? 
A. No, not back. 

Q. All right. Go ahead. A. Transferred it to the New 
York Central, and they then became under officials of the 
New York Central Railroad. 

About 1931 they took over the operation of yard service 
at Sandusky, Ohio. 

Q. Who did? A. The New York Central Railroad, and 
the Big Four lost the jurisdiction of operation of yard ser¬ 
vice at Sandusky, Ohio. 
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In the same year they took over the jurisdiction of Big 
Four operation at Elkhart, Indiana, and the Big Four lost 
its jurisdiction. 

i In 1931 the Illinois Division (what Mr. Swan told you 
was originally the 1.1.1. Railroad) was under the jurisdic¬ 
tion of the New York Central Lines West, and this op¬ 
eration was changed over to the jurisdiction of the Big Four 
officials. 

! Q. That is where the transfer back took place? A. No. 

Q. All right. Go ahead. A. This operation re- 

281 mained in effect until about 1936 when the New York 
Central Lines West took over the operation of the 

Danville Division, and in addition to that the Big Four 
yard at Danville, Illinois. 

! There is now a bulletin placed notifying the Danville, 
Illinois, yardmen that the jurisdiction of operation will be 
changed from New York Central Railroad to the Big Four 
effective March 1, 1941. 

Q. Is it a fact or is it not that you are claiming that this 
shows a unification in the operating management on be¬ 
half of the New York Central Railroad Company, which we 
claim is the carrier? A. I don’t think there can be any 
question especially in a man’s mind who represents the men 
and deals with the management of the New York Central 
Railroad and the Big Four but what it is the New York 
Central Railroad. 

They change operations from one yard to another for the 
purpose of consolidating their operations and in the han¬ 
dling of grievances. I might relate something that occurred 
that indicates to me more than ever the New York Central 
Railroad is the one that is the operating company. 

In 1935 the Vice President and General Manager of the 
Big Four agreed with me to spend $125,000 in putting 

282 seats on engines for the head brakeman to ride on. 

This was agreed to in January, and about two 
weeks later he w’rote me a letter and told me he couldn’t 
agree to it, and then he advised me that the New York office 
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of the New York Central Railroad wouldn’t approve the 
appropriation to put them on. 

Then later on, handling the question with the assistance 
of a Grand Lodge officer, it was necessary for them to wait 
until they got approval from the New York office before we 
could arrive at any agreement, and during the time, especi¬ 
ally since 1935, all of our engine numbers have been changed 
to correspond with the New York Central Railroad num¬ 
bers ; all of our box ears and equipment, even including lines 
supply cars that stay on the lines, the numbers have been 
changed to correspond with New York Central equipment. 

In December there were 11 engines of the L-2 type sent 
from the New York Central to the Big Four, and they were 
sent there, I was informed, for the purpose of handling 
freight service while they were using the Big Four L-2 en¬ 
gines in passenger service. 

They have been there three months, and the officials of the 
Big Four advised me that it doesn’t matter where an 
283 engine came from just so it is a New York Central; 

that Big Four and New York Central is no different; 
that they are the same railroad, and they are paid out of 
the same kettle, and all the earnings from the Big Four goes 
into one big pot to be paid out for expenses, etc. 

Q. Briefly summing up in substance what you have said, 
what do you claim for this? A. I would claim that the Big 
Four is just as much New York Central Railroad as either 
one of what is termed Lines East or West. 

Q. And that the executive management of the operating 
carrier, New York Central Railroad Company, is the source 
of the ultimate management of this system. Is that right? 
A. There is no question about that. Every move the Big 
Four makes they have to get the approval of the New York 
Central. 

Mr. Lewis: May I ask this question? There would be 
equipment say of these Big Four roads, as former indepen¬ 
dents, and there would be equipment of the New York Cen¬ 
tral, freight cars. I think in the old days they used to 
charge a dollar a day when a car was transferred. 
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The Witness: Per diem. There is no such thing. 

284 There is no such thing as a per diem as between the 
Big Four and the New York Central. 

Mr. Beyer: Are there any yards under your general 
jurisdiction, the employes of which are represented now by 
the Switchmen's Union of North America? 

The Witness: No. 

Mr. Beyer: All are being represented by the Brother¬ 
hood of Railroad Trainmen? 

The Witness: That is right. 

Mr. Beyer: And your territory, broadly speaking, coin¬ 
cides with what used to be known as the Big Four? 

The Witness: That is right; the Big Four, the Evans¬ 
ville, Indianapolis & Terre Haute, and the Cincinnati North¬ 
ern, but they entirely lost their identity the same as the Big 
Four lost their identity now. 

Mr. Bayly: That is all. 

Cross Examination 

By Mr. Mulholland: 

Q. All the men are perfectly satisfied with that arrange¬ 
ment, aren’t they? A. Yes, sir. 

Q. In other words, so far as the Big Four is con- 

285 cerned there is no dispute there at all? A. No, sir. 

• •••••••*• 

286 Re-direct Examination. 

By Mr. Bayly: 

A. As I understand it this question as to whether they 
pay a toll—I don’t know what you call it— A. (interpos¬ 
ing) Per diem. 

Q. —is only important as showing whether or not a car 
of the New York Central Railroad Company when it is on 
the Big Four, if it does not pay, it therefore indicates it is 
a part of the System. Is that right? A. That is right. 
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Q. If you get a car from outside, a foreign car, then you 
pay a toll ? A. That is right. 

Mr. Bayly: That is all. 

(Witness excused.) 

W. P. Kennedy was called as a witness on behalf of the 
Brotherhood of Railroad Trainmen, being first duly sworn, 
testified as follows: 

Direct Examination 

By Mr. Bayly: 

287 Q. Will you state your name ? A. W. P. Kennedy. 
Q. You are Vice President of the B. of R. T.? A. 

Yes, sir. 

Q. And you are here in such capacity and as a representa¬ 
tive of the President ? A. That is correct. 

Q. For purposes of keeping this record straight, give 
the Board briefly your connection with this case, and the 
attempt heretofore to settle the issues which later resulted 
in bringing it before the Board? A. On January 21, 1941, 
I received a telegram from President Whitney of the B. of 
R. T., while in Minneapolis, Minnesota, to proceed at once 
to New York City where I would meet Mediator Pat Har¬ 
vey, of the National Mediation Board, who had been as¬ 
signed by the Board to make an investigation in the Board’s 
case R-690. 

Upon arrival in New York I conferred with Mr. Harvey, 
and we had over a period of several days a number of inter¬ 
views involving and surrounding this dispute, and those 
interviews continued until February 1, 1941, when Mr. 
Harvev wrote me and advised: 

288 “Refer case our file R-690. Please be advised that 
in view of unwillingness of parties to agree upon who 

may participate in designation of representatives for em¬ 
ployes involved Board has no alternative except to recess 
investigation and to hold hearing on issue raised upon re¬ 
quest of applicant organization. Investigation is therefore 
recessed today.’* 
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While in New York meeting with Mediator Harvey one 
of the questions that arose was with regard to the total num¬ 
ber of employes that would be involved in this dispute, and 
as such Mr. Harvey interviewed the executive officers of 
the New York Central Railroad, and as I recall it was at 
Mr. Walber’s office, for the purpose of ascertaining the 
number of employes who would be involved, and later I was 
advised bv Mr. Harvev that the New York Central Rail- 
iroad had furnished Mr. Harvey with these figures. 

I might state further that the figures that I will give 
were the figures that were reported to the Interstate Com¬ 
merce Commission as of November 15, 1940, by the New 
York Central Railroad Company; subdivided as follows: 

Lines East, 2,281. 

I Lines West and Ohio Central, 1,607. 

Michigan Central, 1,072. 

Big Four, 888. 

289 Boston & Albany, 239. 

Or a total of 6,087. 

i Mr. Lewis: That includes what kind of workers? 
i The Witness: That includes men employed exclusively 
in yard service, to vat, yard conductors, yard brakemen and 
switchtenders. 

After these figures I received from the New York Cen¬ 
tral Railroad Company, Mediator Harvey and I sat down 
and jointly reviewed our records with regard to the number 
of personal authorizations for representation slips that had 
been signed which were forwarded to the Board at the time 
the invocation was presented by the Brotherhood. 

These authorizations for representation slips were signed 
by men employed in yard service as yard conductors, yard 
brakemen and switchtenders on the various units of the 
New York Central Railroad, subdivided in the following 
manner: 

Lines East, 2,129. 

Lines West, 774. 

Ohio Central Lines, 374. 



155 


Michigan Central, 479. 

Big Four, 779. 

Boston & Albany, 214. 

Or a total of 4,749. 

Mr. Lewis: There is no segregation in those figures 

290 of the switchmen alone; the number of the switch¬ 
men. 

The Witness: They are all switchmen and switchtenders. 
By Mr. Bayly: 

Q. Mr. Kennedy, this was information that you got from 
the office of the New York Central Railroad Company. Is 
that right? A. This is information that came directly from 
their headquarters that I received through Mediator Har¬ 
vey. 

Q. What I would like to have you tell the Board is what 
is the total number of employes of the New York Central 
Railroad Company within this unit we are talking about. A. 
The total number of employes engaged in yard service with¬ 
in the several units that we are now discussing is 6,087. 

Q. That number includes every man within this particular 
unit? A. That number includes every man employed in 
yard service as yard conductor, yard brakeman and switch- 
tender that was employed on these various units as of No¬ 
vember 15,1940. 

Q. In other words, that is the total number employed by 
the carrier? A. Yes. 

The Chairman: Car retarder operators I think 

291 were mentioned in the beginning of the application. 

Are car retarder operators reported under the de¬ 
signation of foremen or helpers, or are they reported sepa¬ 
rately? 

The Witness: I think the railroad reports car retarder 
operators to the Interstate Commerce Commission in the 
capacity of yard conductors. 
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By Mr. Bayly: 

i Q. Of this number what percentage is represented by the 
B. of R. T. ? A. Of this number the percentage of the B. of 
R. T., while I haven’t figured it out, would be I presume 
approximately 74 per cent. 

Q. Of this remaining percent some of these workmen may 
hot belong to any organization. Is that true? A. That is 
correct. 

Q. The remaining men of this group may or may not be 
represented by other organizations or representatives. Is 
that right? A. That is possible. 

Mr. Beyer: May I ask a question there? Just to keep 
the record straight and continuous, I want to ask a ques¬ 
tion or two here. 

292 As I understand Mr. Kennedy has testified that the 
number of people known as yardmen is 6,087, and 

that figure is the figure provided by the Railroad Company, 
and it represents the so-called middle of the month count, 
the middle of the month being November 15, 1940. You 
understand that is the figure? 

The Witness: That is correct. 

Mr. Beyer: But that there are employes, in addition to 
those "who may have happened to be working at that par¬ 
ticular day, who conceivably may be in this picture, namely, 
people who -were sick on that day, people 'who were fur¬ 
loughed on that day, people who were on leave of absence 
on that day. How many more of those are in that picture? 
1 The Witness: The agreement between the railroads and 
the Interstate Commerce Commission provides for the num¬ 
ber of employes working on a given date. 

Naturally those figures do not represent the total number 
of employes who would be employed, so I would probably 
say that in addition to those figures, as given to the I. C. C. 
by the railroad, there probably would be several hundred 
more that hold seniority as yardmen but who on that par¬ 
ticular day didn’t happen to get on the payroll be- 

293 cause of sickness or otherwise. 
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By Mr. Bayly: 

Q. What evidence or proof have you for the Board of 
representation of the majority of these men within this 
unit we are talking about? A. When we presented the 
personal authorization slips, signed by the individuals, we 
contended to the Board that those personal signed author¬ 
ization slips represented a majority of the yardmen em¬ 
ployed on the New York Central Railroad. They have here¬ 
tofore been presented to this Board. They were presented 
to the Board on the day of our letter requesting the Board 
to take jurisdiction. 

Q. And that confirms the statement you have made that 
the B. of R. T. was the chosen representative of substan¬ 
tially 74 per cent? A. Yes. 

Mr. Bayly: You may cross examine. 

The Chairman: I would like to ask one question. Did I 
understand your answer to that question to representation 
to be based on the number of authorizations or was the an¬ 
swer based on the number of employes that you now repre¬ 
sent as covered by agreement to the total number of em¬ 
ployes ? 

294 The Witness: My answer would be that these per¬ 
sonal authorization slips that are signed by indi¬ 
viduals employed in yard service from the various units of 
the New York Central Railroad represent a majority of the 
employes that are now employed in that service, as reported 
to the I. C. C. by the Railroad would still be a majority, tak¬ 
ing into consideration several hundred more who were not 
reported at the time the figures were given to the I. C. C., 
on November 15, 1940. 

In other words the personal authorization slips that we 
have now presented to the Board represent a majority of 
the total number of employes that would be involved in this 
controversy from the six units of the New York Central 
Railroad Company. 

The Chairman: Thank you. 

• ••••••••• 
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By Mr. Mulholland: 

Q. In that respect I expect we would all agree that re¬ 
gardless of what units or unit is allowed to participate in 
an election, the men whose names appear on the seniority 
! list have a right to vote in such an election. A. Yes, gen¬ 
erally speaking, that is true. 

Q. That is if they are legitimately there. A. Gen- 

295 erally speaking, that is true. 

Q. So that your middle of the month count may, as 
1 you say, have left off several hundred men who would be 
entitled to vote in an election, regardless of the unit ? A. I 
think that is correct. 

Q. It is my understanding that the B. of R. T. represents 
i all the employes in the yard service on the Lines East? A. 
That is correct. 

Q. And no one is questioning your right to represent 
i those men? A. That is also correct. 

Q. That same thing is true of the Ohio Central? A. Yes. 

Q. And of the Big Four? A. Yes. 

Q. And of the Boston & Albany? A. Yes. 

Q. The only question here, if we admit your contention, 
what you would ordinarily call an active dispute, would be 
on the Lines West and the Michigan Central? A. There are 
joint contracts on the Lines West, and the Switch- 

296 men’s Union organization have it on the Michigan 
Central. 

Q. In other words, there may be conflicting interests 
there? A. On that portion of the railroad, yes. 

Q. My understanding of your theory is that having the 
representation on the Lines East, the Ohio Central, the 
■ Big Four and the B. & A., you would ask the Board to vote 
all of those men for the purpose of settling anything that 
may bother you on the Michigan Central and the Lines 
West? A. In a dispute of this kind— 

Q. I am not talking about the legal phase. I am coming 
to the practical side of it. A. We are following, as we un- 
1 derstand it, the application of the law as set out by the 
Board. 
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Q. But the practical result is that if you can vote all these 
men on these other lines, where you have no dispute as to 
your right to represent them, you can eliminate the Switch- 
ment’s Union from these properties. A. That would be 
possible. 

Q. Well, that is what you are trying to do, isn’t it? A. 
That is quite possible. On the other hand if we lost the 
vote we would lose it on the entire New York Central 
297 Railroad. 

Q. But you are not taking much chance in this 
particular case. A. You always take a chance when you go 
to the polls. 

• ••••••••• 

299 Mr. Walber: If you will permit me I think I can 
throw a little light on this. 

• ••••••••• 

300 • # • The payrolls are kept for the lines east of 
Buffalo at Utica, which includes B. & A. and New 

York Central. For all Lines West, New York Central, Ohio 
Central, Michigan Central and Big Four, they are kept at 
Detroit, # # • 

• ••••••••• 

306 Mr. Baylv: Let the record show I would like to 
call Mr. Walber for purposes of cross-examination. 
John G. Walber was called as a -witness and, being first 
duly sworn, testified as follows: 

Cross Examination 

By Mr. Bayly: 

Q. Give your full name. A. John G. Walber; Vice Presi¬ 
dent, Personnel, New York Central System, which includes 
not only the New York Central Railroad and leased lines but 
the Pittsburgh & Lake Erie Railroad, the Indiana Harbor 
Belt, the C. R. & I., including Chicago Junction, and before 
the Rutland Railroad went broke and couldn’t pay me any 
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more, I also was Vice President of the Rutland Railroad, 
but I am no longer. 

Q. Are you a part of the executive management of the 
New York Central Railroad Company? A. I hope so; I am. 

Q. Your general offices are on Park Avenue? A. No; 
466 Lexington Avenue, New York. 

Q. And in New York Mr. Frederick E. Williamson and 
other executive officials of the company are situated? 

307 A. That is correct. 

Q. Executives make decisions, and we are talking 
I about an operating railroad executive, a carrier, and the 
work is divided generally into two or three main classifica¬ 
tions. 

I suppose one of the first big things is the question of 
finance, isn’t it? A. Yes. 

Q. And all questions of financial policy are decided in 
New York, I take it? A. That is correct. 

Q. The ultimate last word decisions on general corporate 
I operating policies are also decided there, are they not? A. 
That is correct. 

Q. So that if we talk about the company, and include 
the leased lines, the last word from the point of view of the 
1 executive management comes out of New York, isn’t that 
right? A. That is correct. 

Q. Mr. Walber, I just want to ask you a few little spots in 

connection with these leases. It may not be in vour author- 

* * 

ity or within your scope of your work, I don’t know. Your 
work has been primarily in personnel, hasn’t it? A. 

308 Labor matters. 

Q. Let’s take the lease between the Company and 
1 M. C. Do you know whether that lease contains a provision 
1 to renew in perpetuity or not, or whether it is just for 99 
years? A. I don’t recall. I have the lease in my office, but 
I don’t recall. 

Q. In all of those leases generally there is a small minor¬ 
ity of the old lessor companies still outstanding, isn’t that 
i true? Do you understand that question? A. I think I 
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understand it. My understanding is that on the Michigan 
Central there are some of the companies which the Michi¬ 
gan Central absorbed, but for corporate purposes the ident¬ 
ity must be maintained. 

Q. And the lessee, which is the Company, allows an allot¬ 
ment of money each year to keep that corporate fiction up 
there. Is that right? A. That is my understanding. 

Q. And there is also a dividend paid to the stockholders 
of the lessor company; that would be the unit leasing to the 
New York Company? A. The Michigan Central Railroad. 

Q. That is right—other than the stock held by the 

309 lessee, that is the New York Central Company? A. 
That is correct. 

Q. Is the purpose of that to protect those minority stock¬ 
holders because for reason or another they didn’t see fit to 
sell their stock to the Company? A. That is my under¬ 
standing. They would not come in. 

Q. And they had to be taken care of? A. They had to 
be taken care of. We tried to get them in, but they wouldn’t 
take the award the arbitrators had made for their stock. 

Q. In case of default in case of this ground rent, I call it, 
lease rent, of any default so that that property would re¬ 
vert to the original owner, which was the lessor, it would 
really fall back into the hands of the stockholders, wouldn’t 
it ? A. Correct. 

Q. And in this particular case it would fall back into New 
York Central Railroad, wouldn’t it? A. Correct. 

Q. It would fall from one pocket into another? A. Cor¬ 
rect. 

Q. Mr. Walber, your main experience has been in 

310 handling men and their relations in connection with 
their jobs on these railroad companies. 

Generally speaking, executives like to simplify their jobs, 
don’t they? They like to formulate a general corporate 
policy and have that apply in so far as possible, and then 
they make modifications to meet local conditions? A. Cor¬ 
rect. 
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Q. Has that been the tendency, based on your experience, 
with the New York Central Railroad Company? A. It has 
been one of my principal duties and efforts to bring that 
about. 

Q. Because you have plenty of work even if you had it 
unified as much as possible. That is true, isn’t it? A. Cor¬ 
rect. 

• *•*#•*••• 

312 Mr. Mulholland: Have you any further statement 
you desire to make to the Board? 

The Chairman: I might say we asked Mr. Walber at 
some time during these proceedings to come down and make 
a statement. Whether he makes that statement now or 
whether you wish to cross-examine him— 

Mr. Mulholland: I would rather have his full statement, 
lations I had a discussion with the Vice President of our 
appearing before this Board. This telegram is dated Wash¬ 
ington, D. C., February 17, 1941, addressed to me at New 
York: 

“Board mailed you copy of notice of hearing in re Yard¬ 
men on New York Central set for February 20th. We will 
appreciate your having representative of carrier attend this 
hearing who is thoroughly familiar wfith intercorporate 
financial relations, operating practices, and the manner in 
which negotiations are handled between management and 
employes of various portions of the System, and any other 
facts which may be helpful to Board in the hearing. Please 
advise. Signed Robert F. Cole, Secretary, National Media¬ 
tion Board.” 

Upon receipt of that telegram I immediately conferred 
with our Executive Vice President at New York to see 
whether he had anybody else to suggest who would 

313 talk about operating practices. 

He told me he thought I was sufficiently familiar 
with the operating practice on the System to be able to 
testify directly or to answer any questions that might arise 
and might be relevant or pertinent to this hearing. 
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As to the first question about intercorporate financial re¬ 
lations I had a discussiond with the Vice President of our 
Law Department, and he thought that the most practical 
thing for me to do would be to refer the Board to the record 
in this 150 I. C. C. report, page 278, Finance Docket 5690, 
which covered a complete investigation of the New’ York 
Central and all its intercorporate relations; w T hat the plans 
w’ere for reorganization of the railroad, and particularly 
leasing the Michigan Central and the Big Four lines, and 
Mr. Aronson said, “I can’t possibly see how* the Board of 
Mediation could be interested in all these details of these 
corporate relations, and all they will want will be the broad 
questions, and they are fully covered in this Finance Doc¬ 
ket.” However, he said, “If the Board should want it and 
they asked for it we will be glad to supply copies of the 
lease, wilich the I. C. C. approved, in connection with that 
Docket. ’ ’ 

With that preliminary explanation I would like to make 
one further preliminary explanation, having in mind 
314 the discussion here as to the New’ York Central Sys¬ 
tem and the New’ York Central Railroad. 

The opening paragraph of this notice of hearing winch 
has been sent me— 

Mr. Bavlv: Just a minute now’. I don’t w’ant to inter- 

9 * 

rupt, but do we want to confuse the System with the Com¬ 
pany here? 

The Witness: I am clearing it up still further. I want 
to explain my testimony, Mr. Bayly. 

Mr. Bayly: All right. 

The Witness: The opening paragraph of that notice 
reads: 

“Whereas, the Brotherhood of Railroad Trainmen has in¬ 
voked the services of the National Mediation Board to in¬ 
vestigate an alleged representation dispute among the yard¬ 
men (foremen or conductors, helpers or brakemen, switch¬ 
men and car retarder operators) employed, according to 
the Brotherhood, by the ‘ New’ York Central Railroad Sys- 
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tern’, which System, according to the Brotherhood, is com¬ 
posed of the New York Central Lines, East and West; the 
Ohio Central Lines; the Cleveland, Cincinnati, Chicago & 
St. Louis Railroad; the Michigan Central Railroad and the 
Boston & Albanv Railroad. ” 

V 

Because of that description corresponding with 

315 what we know as the New York Central Railroad, 
and leased lines, that will explain the statement I 

have prepared. 

The inter-corporate financial relations of the New York 
Central properties are rather fully described in Finance 
Docket 5690, which was reported in 150 I. C. C. Reports, 
Page 278, dealing with the New York Central unification. 
This docket is a public record and the Mediation Board may 
take judicial notice thereof. 

The New York Central Railroad Company itself is a con¬ 
solidation of many separate corporations. Prior to the 
lease effective February 1,1930, of the Lines of the C. C. C. 
& St. L. Railway Company, commonly called the Big Four, 
and the Lines of the Michigan Central Railroad Company, 
the previous major consolidation took place in December, 
1914, when the Lake Shore & Michigan Southern Railway 
Company and the New York Central & Hudson River Rail¬ 
road Company, together with a number of smaller com¬ 
panies, were consolidated into the present New York Cen¬ 
tral Railroad Company. Even before the lease of Febru¬ 
ary 1, 1930, the C. C. C. & St. L. Railway Company and the 
Michigan Central Railroad Company were under common 
control with the New York Central Railroad Company. The 
finance docket referred to deals with the subject of cor¬ 
porate relations rather extensively and apparently 

316 should supply any information that is desired in the 
premises. 

In the operation of the New York Central Railroad Com¬ 
pany, System officers, such as Executive Vice President, 
Vice President in charge of Accounting, Vice President in 
charge of Finance, Vice President in charge of Construe- 
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tion, Real Estate and Developments, Vice President of 
Purchases and Stores, deal with policies applicable to all 
of the properties, and coordinate activities where the use of 
more than one part of the system is involved. 

Under the Executive Vice President, the activities of the 
Mechanical and Maintenance of Way Departments, respec¬ 
tively, are coordinated to bring about the most efficient use 
of the shops, etc., in the Mechanical Department and uni¬ 
formity of standards, practices, etc., in the Maintenance of 
Way Department. 

Just reading that over I think perhaps the Executive 
Vice President might not like the way I stated that, but I 
assume everyone will understand that the title “Executive 
Vice President’’ is sufficiently descriptive of the duties and 
responsibilities which that office would have. He ranks next 
to the President in authority and responsibility, so I didn’t 
describe his duties as extensively as I should have 
317 done. 

The reason I singled out the Mechanical and Main¬ 
tenance of Way Departments is because we have no official 
in charge of each of those departments for the whole Sys¬ 
tem, except Mr. Flynn of the Mechanical Department and 
Mr. Keever, the Chief Engineer in the Rolling Stock De¬ 
partment, who is in charge of designs, etc., and at this par¬ 
ticular time we did not have the position of Engineer of 
Maintenance of Way. He coordinates the Maintenance of 
Way policies, and so on, but they report directly to the Exe¬ 
cutive Vice President. 

The coordination of train service comes under a Manager 
of Passenger Transportation and a Manager of Freight 
Transportation. These officials plan and supervise the 
through passenger and freight service affecting all of the 
Lines. 

They have corresponding officers on the separate prop¬ 
erties who look after the detailed operations on the separate 
properties, but these are the ones who do the coordination 
throughout the different parts of the System. 
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1 Negotiations between management and representatives 
'of the employes come under the general supervision of the 
'Vice President-Personnel, whose principal function is to 
serve in an advisory capacity to the responsible of- 
318 ficials on the different properties. 

Owing to the scope of agreements, uniformity of 
methods of negotiation cannot be had. Copies of all of those 
'agreements are on tile with the Mediation Board, but for 
i readv reference in this case I shall file as an exhibit a com- 

*r 

plete list of all agreements showing occupations and terri¬ 
tory covered thereby. 

I offer in evidence Carrier’s Exhibit 1. 

• ••••#•••• 

320 The Witness: So far as the Operating Depart¬ 
ment is concerned, the negotiations are conducted on 

the several portions of the properties. The General Man¬ 
ager of the Boston & Albany Railroad handles the negotia¬ 
tions covering all employes on that property excepting 
' those in the Dining Service Department. On the New York 
Central, Buffalo and East, there is a Vice President and 
! General Manager in charge. Negotiations covering the en- 
1 gine and train service employees, telegraphers, signal em- 
' ployees, are conducted by the Assistant General Manager, 
located at Syracuse. This same condition exists on the 
Line West of Buffalo where there is an Assistant Vice Pres- 
! ident & General Manager in charge, located at Cleveland; 

' on the Michigan Central where there is an Assistant Vice 
President & General Manager in charge, located at Detroit, 

I and on the C. C. C. & St. L., where there is a Vice President 
1 & General Manager in charge, located at Cincinnati, and also 
an Assistant General Manager at Indianapolis. 

321 For the clerical employees, there are separate 
agreements on the Boston & Albany Railroad, New 

York Central Railroad, Michigan Central Railroad and C. 
C. C. & St. L. Railway. The negotiations for the agreement 
on the New York Central Railroad are conducted in the 
offices of the Vice President-Personnel because the agree- 
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ment is applicable to all departments. This is also true on 
the Michigan Central and C. C. C. & St. L. 

I mean by that that the Assistant Vice President and 
General Manager at Detroit negotiates for all departments 
on the Michigan Central, and at Cincinnati the Assistant 
Vice President and General Manager negotiates for all on 
the Big Four. Grievances on the New York Central Rail¬ 
road are handled within the respective departments which 
come under the agreement, appeals being made to the high¬ 
est officials in the respective departments. 

The same situation exists with reference to the shop 
crafts’ employees, i.e., separate agreements are in effect on 
the Boston & Albany Railroad, New York Central Railroad, 
Michigan Central Railroad and C. C. C. & St. L. Railway. 

For the telegraphers, separate agreements are in 
322 effect and negotiated on the Boston & Albany Rail¬ 
road, New York Central Railroad (Buffalo and East), 
New York Central Railroad (West of Buffalo), Michigan 
Central Railroad and C. C. C. & St. L. Railway. In addition 
there is a separate agreement covering the telegraphers on 
the Grand Central Terminal, which covers the service at 
Grand Central Terminal and one tower in Mott Haven Yard. 

For the Dining Service, there is one agreement covering 
the stewards which is applicable to the entire system, but, 
for the cooks and waiters, we have separate agreements for 
the Boston & Albany Railroad, New York Central (Buffalo 
and East) and New York Central (West of Buffalo, includ¬ 
ing the Michigan Central Railroad and C. C. C. & St. L. 
Railway). The employes are represented by two Locals, 
one covering the Line East and Boston & Albany and one 
covering operations out of Chicago, which includes the New 
York Central (Line West), Michigan Central and Big Four. 
Negotiations are now in progress endeavoring to bring 
about a uniform agreement which will be applicable to all 
portions of the System, although the separate agreements 
mentioned above will be preserved. 

For the Maintenance of Way, separate agreements are in 
effect on the Boston & Albany Railroad, New l"ork 
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323 Central Railroad, Michigan Central Railroad and 
C. C. C. & St. L. Railway. The agreements are nego¬ 
tiated by representatives of the General Manager on the 
Boston & Albany and by this office for the New York Cen¬ 
tral Railroad; on the Michigan Central by the Assistant 
Vice President & General Manager, and on the C. C. C. & 
St. L. by the Vice President & General Manager. 

For the signal employees, separate agreements are in 
effect and negotiated on the Boston & Albany Railroad, New 
York Central (Buffalo & East), New York Central (West 
of Buffalo), Michigan Central Railroad and C. C. C. & St. L. 
Railwav. 

For the Train Dispatchers there are separate agreements 
with the American Train Dispatchers’ Association on the 
Boston & Albany, New York Central and C. C. C. & St. L. 
Railway; the agreement on the Michigan Central is with the 
Order of Railroad Telegraphers. WTien it becomes neces¬ 
sary to negotiate changes in the New York Central agree¬ 
ment, special arrangements are usually made for joint han¬ 
dling for the New York Central Railroad and Big Four. 

The Railroad Yardmasters of North America holds 
agreements on the New York Central Railroad, excepting 
Ohio Central Lines, and Michigan Central Railroad. No 
agreement is in effect on the Boston & Albany Rail- 

324 road. On the C. C. C. & St. L. Railway, there is an 
agreement in effect with the Big Four System Yard- 

masters’ Association. On the Ohio Central Lines, the 
Brotherhood of Railroad Trainmen represent the yardmas¬ 
ters. 

i It is common knowledge that the organizations represent¬ 
ing the engineers, firemen, conductors and trainmen have 
been recognized and have negotiated agreements over 
longer periods in the past than any other organizations. 
The Switchmen’s Union held the first agreement for yard 
conductors and brakemen on what was formerly the Lake 
Shore & Michigan Southern Railway. In the Engine and 
Train Service Organizations the general practice is to have 
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committees cover territories coextensive with the jurisdic¬ 
tion of General Managers, and the prevailing practice has 
been to have separate agreements coextensive in scope with 
the jurisdiction of Genral Managers. Each agreement con¬ 
tains certain provisions peculiar to the territory covered 
thereby. The organizations also have separate commit¬ 
tees on these separate segments. Our experience has dem¬ 
onstrated that these separate committees insist upon recog¬ 
nition of conditions in their territories. The management 
has also had to recognize the existence of separate commit¬ 
tees representing practically all of the different organiza¬ 
tions with which agreements have been negotiated. 

325 The management has felt that this is entirely in har¬ 
mony with the provisions of the Railway Labor Act, 

especially the provisions under the title GENERAL PUR¬ 
POSES, reading: 

“(2) to forbid any limitation upon freedom of associa¬ 
tion among employees or any denial, as a condition of em¬ 
ployment or otherwise, of the right of employes to join a 
labor organization; (3) to provide for the complete inde¬ 
pendence of carriers and of employes in the matter of self¬ 
organization to carry out the purposes of this Act;” 

In the present controversy, it should be understood that 
long before the Transportation Act of 1920, and also under 
the Railwav Labor Act of 1926 and the Railwav Labor Act 

* V 

of 1934, the several portions of the New* York Central fol¬ 
lowed a practice corresponding with -what is now provided 
in the quoted provisions of the Railway Labor Act. In the 
case at issue on what was the Lake Shore & Michigan South¬ 
ern Railroad (now’ the New* York Central, Line West) and 
the Michigan Central Railroad, the right of yardmen to 
organize according to their desires was recognized. Even 
before it w’as the practice to have written agreements, rec¬ 
ognition v’as given to committees of the Switchmen’s Union 
to represent yardmen employed in certain yards on 

326 the Lake Shore & Michigan Southern Railroad and 
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on the Michigan Central Railroad. Correspondence 
tiles show that the question arose in 1909 when the Lake 
Shore & Michigan Southern, without any written agree¬ 
ment, recognized the Switchmen’s Union as representing 
the yardmen at each yard where the majority of yardmen 
so desired. A large majority of the yardmen on the Lake 
Shore & Michigan Southern were employed in these yards. 
Tins situation also existed on the Michigan Central Rail¬ 
road where the yardmen in yards at Detroit and West were 
represented by the Switchmen’s Union. 

The subject became an issue under the Clark-Morrissey 
Award of 1910, which included yardmen, but the arbitration 
was with the Order of Railway Conductors and the Broth¬ 
erhood of Railroad Trainmen; consequently, the Switch¬ 
men’s Union was not a party to it. The Brotherhood of 
Railroad Trainmen recognized that the award only applied 
to yards where they represented the yardmen. On the Lake 
Shore & Michigan Southern, the award only applied to the 
yards at Youngstown, Sharon, Elkhart, South Bend and 
LaPorte. The yardmen in the Chicago territory were in¬ 
cluded in a separate arbitration. On the Michigan Central 
Railroad, the aw*ard was confined to yards East of the De¬ 
troit River. 

327 Later, when formal written agreements were en¬ 
tered into with the Brotherhood of Railroad Train¬ 
men, their scope was confined to those yards (Alliance and 
Minerva were added later) and the agreements with the 
Switchmen’s Union covered all other yards on the Lake 
Shore & Michigan Southern Railroad and on the Michigan 
Central Railroad all yards Detroit and West. This is the 
situation today. 

1 An examination of the agreements on file with your 
Board, and as listed in the Exhibit Carrier No. 1, shows 
that there cannot be any dispute as to representation with 
the Brotherhood of Railroad Trainmen on the Boston & 
Albany Railroad, New York Central Railroad (Buffalo & 
East) and C. C. C. & St. L. Railway as the Brotherhood of 
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Railroad Trainmen holds the agreements on. those proper¬ 
ties. It has been our belief that the practice which the or¬ 
ganizations have followed has promoted orderly procedure 
and effective enforcement of the intent of the Railwav 
Labor Act which is to recognize the representatives of the 
employees and to make and maintain agreements. The 
manner in which committees are constituted within the vari¬ 
ous labor organizations has a vital effect upon the ability 
to have satisfactory relations between the managements and 
the employes. Though recognizing the separate 

328 committees, we have kept friction at a minimum. 
From the management’s standpoint we have also felt 

that, with a system the size of the New York Central and 
the necessary diversified conditions which are bound to ex¬ 
ist, it is necessary and desirable from the standpoint of 
management and the interests of the employees to be in a 
position to respect such different conditions. Surely the 
long historv of these negotiations and the satisfactorv re- 
suits flowing therefrom demonstrates that there must be 
sound grounds for the separate negotiations and agree¬ 
ments. To introduce the treatment of the whole system as 
a unit could not help but seriously impede satisfactory rela¬ 
tions which are so necessary to the proper conduct of nego¬ 
tiations and operation of the railroad. The problems af¬ 
fecting the different classes of service, such as the operation 
of trains, clerical work in the numerous departments, main¬ 
tenance in the mechanical and maintenance of way depart¬ 
ments, signal department and other departments, surely 
ought to demonstrate the undesirability of the requirement 
that the system must be treated as a unit when throughout 
the entire history of the New York Central this has never 
been required. 

The Mediation Board has had to conduct elections to set¬ 
tle questions of representation on several portions of 

329 the System. Certification R-113 dated September 30, 
1935, covered an election for representation of con¬ 
ductors and trainmen on the C. C. C. & St. L. Railway. 
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Certifications R-452 and R-460 dated June 23, 1938, cov¬ 
ered elections held on the Boston & Albany Railroad. 

Certification R-161 dated October 28, 1935, covered elec¬ 
tion for representation of yardmasters on the Ohio Central 
Lines which are a subdivision of the New York Central Rail¬ 
road, West of Buffalo. Notwithstanding the Railroad 
Yardmasters of North America, which holds the agreement 
on the Line West, petitioned the Mediation Board to have 
the election cover the entire Line West, your Board con¬ 
fined the election to the Ohio Central Lines. 

Certification R-207 covered the representation of so-called 
switchtenders on the Indiana Harbor Belt Railroad. Your 
Board confined the election to “the employes involved in 
! the dispute, which were held to be only the levermen, tow- 
ermen, train directors and operator-switchtenders on that 
railroad. ” There were a great many switchtenders on the 
I Indiana Harbor Belt Railroad but they were not included 
in the election. If they had been included, there possibly 
would have been no necessity for having an election 
330 as they exceed the number who were subject to the 
election. 

We have believed that the action of the Mediation Board 
in conducting these elections was in complete harmony with 
the obligations imposed upon the carriers in Section 2 under 
the title GENERAL PURPOSES of the Railway Labor 
Act. In connection with the classes of employes involved 
in the present controversy, to have a vote include portions 
1 of the railroad where the Brotherhood of Railroad Train¬ 
men is recognized and on which there cannot possibly be 
any dispute would violate a continuous history of more 
than thirty years ’ duration in making agreements covering 
these particular classes of employes. 

The management’s interest in this matter is to do every¬ 
thing in its power to avoid disrupting practices which have 
been followed continuously and which the management feels 
have been conducive to effectively dealing with the labor 
1 organizations. Where a labor organization has shown that 
it represented a majority of the craft or class of employes, 
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we have negotiated with it. The management is not con¬ 
scious of having any preference for one organization or 
another, but we are hopeful that no action will be taken 
by your Board which will radically disturb relations which 
have existed for so long a time. 

331 I can elaborate on that, gentlemen, and there are 
some things that I really feel I ought to say, but I 

don’t want to do anything here or take any part in this 
thing that might cause someone to think that we have 
favorites or that we prefer one class or another, but coun¬ 
sel for the Trainmen has paid me a compliment, at least 
intimating that perhaps because of my experience I might 
have learned something. 

I have learned something, Mr. Bayly, and I have learned 
a lot about human nature, and I think I know something 
about the nature of these trainmen, and these other people, 
and I am going to take the risk of overstepping what a rail¬ 
road official ought to say, under this law, in regard to in¬ 
timidating or showing a preference of one or another, to 
state one thing I have learned. 

We all know the old saying “we are all human; some 
a little bit more so.” 

The Chairman: I might say for the benefit of the record 
that if in reading Mr. Walber’s statement there are any 
opinions therein as to the agreements that have been nego¬ 
tiated, or might be negotiated, that such statement, of 
course, is not put in at the request of the Board, because 
as has been stated previously the issuance of a cer- 

332 tification by the Board is one thing and of course the 
negotiation of an agreement following certification 

is another thing, whether or not it is negotiated by the Sys¬ 
tem or whether it is negotiated by parts of the System, or 
by individual yards; that is a matter of handling between 
the committees and the management in their separate con¬ 
ferences. 

Mr. Cantley: Mr. Chairman, I would like to ask whether 
we are to construe your statement as indicating that any 
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reference in this statement of Mr. Walber’s which is in the 
nature of an opinion, as to what the form of agreement 
should be, is to be stricken from the record? 
s The Chairman: We wdll let it stand in the record, but 
we will only pay attention to the information. 

• ••••*•••• 

334 Mr. Cantley: Before you proceed, what I would like 
to have you tell us is whether or not it would still 

not be possible to continue the form of representation and 
negotiation that now exists. 

The Witness: That now exists with the Switchmen’s 
Union where they represent the majority of men in the unit. 

Mr. Cantley: With the schedules on individual prop¬ 
erties? 

The Witness: We would have this predicament. Any- 

bodv can see—he doesn’t need to be a wise man—that if vou 
• * 

were to combine the Line East with the Line West, the Line 
East as between those two portions w'ould have 62 percent 
of the employes, and they would immediately submerge the 
Line West, just the same as wdiat would have happened 
on that yardmaster election on the Ohio Central if the 
Board had voted the Line West with the Ohio Central there 
wouldn’t have been anything left to the trainmen getting 
representation on the Ohio Central. But by keeping 

335 the Ohio Central separate then the trainmen were 
able to acquire that representation, but the Yard- 

masters Association of North America, holding the agree¬ 
ment on the Line West, would have outvoted them about 
four to one. 

Thinking I know something about human nature, I think 
these trainmen, yard brakemen and conductors who have 
been working in yards which have been subject to the agree¬ 
ment with the Switchmen’s Union would be an extraordin¬ 
ary type of human nature if they did not resent having to 
accept jurisdiction by some other organization. 

They were the pioneers in being recognized on the Michi¬ 
gan Central and on the Lake Shore. They got recognition 
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before the Brotherhood of Railroad Trainmen ever got 
recognition. 

I think they will be odd human beings if they take that 
gracefully, and if I understand w’hat has been told me by 
our own officials—not by the men nor any general chairman 
nor any labor fellows—our own officials anticipate and are 
very much concerned about what might happen in the event 
they were ordered to cancel agreements with the Switch¬ 
men’s Union on both the Michigan Central and Lake Shore, 
and incorporate them in the New York Central agreement. 
Our own officials are very much disturbed about that. 

336 We have the responsibility for running a railroad, 
you know, and with the law reading the way it does, 

and I ought to know about that from having been in on the 
1926 amendments, and all that, I ought to know about that, 
and we know that, but we still have responsibility for run¬ 
ning a railroad, and we are the fellows who will have to 
have all the burden. 

I hope nothing would happen, but it would be very odd 
if they didn’t show resentment over that. 

I think I owe that to my position to say that, if I am per¬ 
mitted to leave that in the record, and I would like to leave 
it there. 

Mr. Baylv: Mr. Walber, you are concerned about the 
treatment of the minority on behalf of the majority in case 
the carrier is recognized as the unit. Is that right ? 

The Witness: You are right, in case the carrier is one 
unit. 

Mr. Baylv: And you say there are certain sentimental 
relations developed there, and it is chiefly sentimental, is 
it not? 

The Witness: No, I think it is much more substantial 
than sentimental. 

Mr. Baylv: In view of the position that this Board 

337 has heretofore taken, that it does not affect existing 
rights of the minority acquired under their agree¬ 
ments, would you still say that? 
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The Witness: May I explain what I understand to be 
the existing rights under the agreements, in order to ex¬ 
plain my statement? 

Mr. Bayly: If you can answer my question, do that, and 
then explain it anv wav vou want to. 

The Witness: My understanding is that the existing 
rights would only exist long enough for the new organiza¬ 
tion to come in and serve its notice cancelling the agreement 
and requesting the substitution of their agreement over all 
the yards. From that time on there would be nothing left 
to the rights of the minority. 

Mr. Bayly: In other words, you are imputing an inequity 
to the minority, based on the treatment of the majority. Is 
that right? 

The Witness: Oh, they would get the same working con¬ 
ditions. They have them very largely today. There is very 
little difference between the working conditions of one and 
another, but vou know how fellows feel with reference to 
labor organizations. You have members of the American 
Federation of Labor who wouldn’t have anything to 
338 do with the C. I. 0. if their lives depended upon it, 
and conversely. 

You have engineers who won’t accept representatives by 
the Brotherhood of Locomotive Firemen and Enginemen, 
and conversely you have conductors who won’t accept repre¬ 
sentation by the 0. R. C. but want the B. of R. T., and con¬ 
versely. 

Now, why those things are nobody knows. We have got 
to recognize them and accept them as facts, and we can’t 
disregard them, and nothing we can do is going to change 
it. It is that mental attitude on the part of these employes 
that we anticipate is going to make a world of trouble for 
us, if there is any change in this situation. 

Mr. Cantley: Doesn’t the same condition exist with re¬ 
spect to the individual units as we have been talking about 
them here? 
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For example, Boston & Albany election to which you re¬ 
ferred, there -was a minority there that was submerged. 
Wouldn’t their feeling be just the same as the feeling of 
this minority? 

The Witness: I think so, Mr. Cantley, but with us it 
goes still further than that; it goes beyond that. 

We hear a lot of criticism and a great number of 
339 claims going to the Board of Adjustment in Chicago. 

I am going to say in the record that the overwhelm¬ 
ing proportion of those claims from certain portions of our 
railroads are due to nothing less than the row between the 
two organizations. One tries to outdo the other in prose¬ 
cuting claims. It is true on the B. & A. Railroad. It is 
true on the P. & L. E. It is true on the Michigan Central 
Railroad, and for no other reason. "We know those things 
and you know them. 

Mr. Cantley: May I ask w^hat organizations you refer 
to? 

The Witness: On the B. & A. between the Conductors 
and Trainmen, and on the Michigan Central it is as between 
the Switchmen’s Union and the Brotherhood of Railroad 
Trainmen. One tries to outdo the other in the taking up 
and prosecuting of claims. 

Mr. Cantley: Wouldn’t some of that be eliminated if 
there were only one organization ? 

The Witness: I don’t know whether it would or not. I 
am inclined to think it wx>uld be reduced. I mean the fric¬ 
tion would be reduced, but I am not saying the number of 
claims w r ould be reduced. 

*•••*••••• 

348 The Chairman: The parties, as we understood it, 
have a direct interest and are the Brotherhood of 
Railroad Trainmen and the Switchmen’s Union of North 
America in this particular docket, case R-690. 

Mr. Mulholland: Who made us parties? You say it ap¬ 
pears we have an interest in this matter and ask us to make 
our statement. 
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The Chairman: That is on behalf of the other organiza¬ 
tions outside of the Switchmen’s Union and the Brother¬ 
hood of Railroad Trainmen, but the parties, in so far as 
the Board’s certification or decision or findings may apply, 
'will be involving the Brotherhood of Railroad Trainmen 
and the Switchmen’s Union of North America, for the rea¬ 
son that those two organizations now represent the em¬ 
ployes that are involved in the dispute. 

For other organizations, not holding an agreement cov¬ 
ering the employes that are involved in the dispute, mani¬ 
festing an interest in this dispute, we have said they may 
'file briefs limited to the issues involved in this dispute, and 
the issue as we understand it involved in this dispute before 
the Board is not what is a craft or class of employes 
349 for the purpose of voting in the election, but w’hat is 
a carrier. 

Of course we haven’t said before, but we state now that 
as a rule we get the information as to what constitutes a 
1 carrier from the Interstate Commerce Commission, but the 
parties will not agree upon whether it was four lines or 
three separate lines—in other words, a whole carrier or 
parts of a carrier. That is what we are making an effort 
to determine in this investigation. 

Mr. Mulholland: Do I understand you are foreclosing 
us from trying to convince you that an adequate and proper 
administration of the Railway Labor Act would not allow 
you to do what the Brotherhood of Railroad Trainmen is 
asking you to do? 

The Chairman: No. We will take into consideration all 
the evidence that has been put into the record that w T e think 
is germane to the subject-matter. 

. .. 
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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 8346 


SWITCHMEN’S UNION OF NORTH AMERICA, et al., 

Appellants, 

v. 

NATIONAL MEDIATION BOARD, et al., 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
denying the prayers, and dismissing the complaint, of the 
appellants to enjoin and set aside the action of the National 
Mediation Board in an alleged labor dispute involving the 
representation rights of yardmen employed by the New 
York Central Railroad System. 
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The statutory provisions that sustain the jurisdiction of 
i the District Court in this case are Sections 301, 305, and 
306, Title 11, District of Columbia Code (1940 Edition) and 
28 U. S. C., Section 41 (8). 

The jurisdiction of this Court is authorized by Section 
101, Title 17, District of Columbia Code (1940 Edition). 

STATEMENT OF CASE. 

This case involves a dispute over whether certain yard¬ 
men working on parts of the New York Central Railroad 
System 1 are legally entitled to representation by the Switch- 
i men’s Union of North America (hereinafter referred to as 
the Switchmen’s Union), one of the appellants, or by the 
Brotherhood of Railroad Trainmen (hereinafter referred 
to as the Brotherhood), one of the appellees. The appel¬ 
lants claim that the action of the National Mediation 
i Board (hereinafter referred to as the Board), in certifying 
i the Brotherhood as sole representative of all the New York 
Central Railroad System yardmen, was invalid and in vio¬ 
lation of express requirements of the Railway Labor Act 
(hereinafter referred to as the Act). The District Court 
sustained the action of the Board. (Consol. App., pp. 86- 
93.) The case is of far-reaching importance because, if the 
Board has the authority exercised in this case, contracts 
and collective bargaining practices between the railroads 
and the railway labor organizations all over the United 
States, and long-established labor relations, will be subject 
i to drastic change, contrary to the wishes of both employers 
i and employees. (See testimony of Mr. Walber, Consol. 
App., pp. 164-174.) 

For many years, the yardmen employed on the New York 
Central System have been represented and working under 
contracts negotiated by either the Switchmen’s Union or 
the Brotherhood. (Consol. App., pp. 168-169, 170.) The 

i The term “New York Central Railroad System,” as used herein, means 
The New York Central Railroad-Lines East and Lines West, the Boston 
I & Albany Railroad Company, the Cleveland, Cincinnati, Chicago & St. Louis 
Railroad Company, the Michigan Central Railroad Company, and the Toledo & 
Ohio Central Railroad Company. 
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Brotherhood contracts covered all vards of the Boston & 
Albany, the New York Central-Lines East (of Buffalo), 
the Cleveland, Cincinnati, Chicago and St. Louis (herein¬ 
after referred to as the Big Four) and the Toledo & Ohio 
Central lines, which, together, employed approximately 
3653 yardmen—the total number of yardmen employed by 
the new York Central Railroad System being 6087. There 
was no effort by the Switchmen’s Union to represent, or 
make contracts covering, any of the employees on the afore¬ 
mentioned lines and no one questioned the right of the 
Brotherhood to represent the yardmen on these lines. (Con¬ 
sol. App., pp. 40, 90-91.) 

The Brotherhood also held contracts covering all yards of 
the Michigan Central east of the Detroit River—these being 
in Canada—and nine yards of the New York Central-Lines 
West (of Buffalo). (Consol. App., pp. 90-91.) No one dis¬ 
puted the right of the Brotherhood to represent the employ¬ 
ees in any of these yards. (Consol. App., pp. 126-128. )* 

The Switchmen’s Union held contracts covering all yards 
on the Michigan Central west of the Detroit River, includ¬ 
ing tlie South Bend Transfer Crews, and on the yards of the 
New York Central-Lines West (of Buffalo) except the nine 
yards covered by Brotherhood contracts, as heretofore ex¬ 
plained. (Consol. App., p. 90.) 

On July 2, 1940, the Brotherhood invoked the services of 
the Board to investigate an alleged dispute among employ¬ 
ees of the New York Central Railroad System, claiming, in 
effect, a right to represent the yardmen on the entire sys¬ 
tem. The Brotherhood contended that the Boston & Al¬ 
bany, the New York Central-Lines East, New York Central- 
Lines West, the Michigan Central, the Big Four, and the 

i The tenth paragraph of the findings of the District Court states that the 
Switchmen’s Union “claimed that it represented the yardmen on the New 
York Central-Lines West and Michigan Central.” (Consol. App., p. 90.) 
This means that the Switchmen’s Union claimed to represent some of the 
yardmen on these lines, because there is no evidence in the record, nor is it a 
fact, that the Switchmen’s Union was disputing the right of the Brotherhood 
to represent yardmen on these lines, who, at the time of the Board proceeding, 
were covered by the Brotherhood contracts. 
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Toledo & Ohio Central constituted a single carrier, which 
they first described as the New York Central Railroad Sys¬ 
tem, but later described as the New York Central Railroad 
Company. They also contended that all the yardmen of the 
New York Central Railroad System should be voted for the 
purpose of selecting a single representation. (Consol. App., 
pp. 31-35.) 

It was a foregone conclusion that if an election were held, 
in which all the yardmen of the New York Central Railroad 
were voted, the result would be to compel all yardmen to 
accept representation by the Brotherhood and to end any 
further representation by the Switchmen’s Union of yard¬ 
men on the Michigan Central or the New York Central- 
Lines West; because, as was shown above, the Brotherhood 
contracts on four lines alone covered 3653 employees, which 
constituted a majority of the total number of yardmen 
employed on the New York Central Railroad System. 

On the other hand, it appeared evident that if the Michi¬ 
gan Central yardmen, covered by the Switchmen’s Union 
contract, were voted separately, representation of these 
yardmen by the Switchmen’s Union would continue, since 
the Brotherhood only claimed to represent 479 out of 1072 
Michigan Central employees. (Consol. App., p. 91.) Fur¬ 
thermore, the Michigan Central yards east of the Detroit 
River were in Canada so that those vardmen, covered bv a 
Brotherhood contract but living and working in Canada, 
could not be voted and, as a matter of fact, were not voted 
by the Board and were not subject to its jurisdiction. 

It was also probable that if an election were held for rep¬ 
resentation of yardmen employed by the New York Central- 
Lines West, the Switchmen’s Union would win such an 
election, since the Brotherhood only claimed to represent 
774 out of 1362 employees. The Brotherhood claimed total 
authorizations to represent 4749 employees but the claim 
was exaggerated. In the ensuing election, there were only 
4112 votes cast for the Brotherhood. (Consol. App., pp. 
91-92.) 



5 


The question presented to the Board can be summarily 

stated in this form: Did the Board have anv dutv or author- 

» • 

itv to require all of the yardmen of the New York Central 
Railroad System to vote for one representation and thus 
deny to the midwestern members of the Switchmen’s Union 
any right to continue to be represented by their self-chosen 
representatives? (Consol. App., pp. 33-34.) 

The Board decided May 27,1941, that all yardmen should 
be voted. (Consol. App., pp. 31-54.) The bill of com¬ 
plaint was filed in the present case June 27, 1941, in an ef¬ 
fort to enjoin the Board from proceeding with the contem¬ 
plated election and to enjoin the Board from certifying, as 
the result of such an election, that the organization chosen 
by a majority of all yardmen was the duly authorized and 
sole representative of yardmen employed by the New York 
Central Railroad System. A motion for a preliminary in¬ 
junction was denied August 19, 1941—apparently on the 
basis that there was no showing as yet of need for an in¬ 
junction. (Consol. App., p. 1.) 

On October 22, 1941, after holding an election, the Board 
certified the Brotherhood as “duly designated and author¬ 
ized to represent the craft or class of yardmen . . . em¬ 
ployed by the New York Central Railroad Company, for the 
purposes of the Railway Labor Act.” (Consol. App., pp. 
54-57.) An amended bill to cover this certification was filed 
April 24, 1942, (Consol. App. pp. 3-57) and, after oral 
argument on the basis of the pleadings, and the record 
before the Board, judgment was entered by the Dis¬ 
trict Court July 10, 1942, which denied the prayers of the 
complaint and dismissed the complaint at plaintiffs’ costs. 
(Consol. App., pp. 92-93.) 

Findings of fact and conclusions of law were filed, the 
substance of which was that the action of the Board was not 
arbitrary, capricious or unreasonable in holding that “the 
operations conducted by the New York Central Railroad 
Company, including those conducted over the leased lines, 
constituted a single carrier operation within the meaning 
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of the Act and that all members of the craft or class of 
yardmen employed by the New York Central were eligible 
! to and should vote for the representative of that craft or 
class.” It was also found that “at the time of the election 
there were 7187 employees eligible to vote and 5260 voted. 
The defendant Brotherhood received 4112 votes and the 
Switchmen’s Union received 941. (Consol. App., pp. BB¬ 
SS.) 1 

After the present appeal was docketed a motion was made 
in the District Court for an injunction to preserve the status 
quo pending disposition of this appeal, and that motion was 
i granted and the injunction issued by the District Court on 
August 31, 1942. 


i STATUTE INVOLVED. 

This case involves the application of the Railway Labor 
Act, 45 U. S. C., Section 151, et seq., (44 Stat. 577; 48 Stat. 
926 and 1185: 49 Stat. 1921; 54 Stat. 785, 786), the relevant 
parts of which are set forth below: 

Definitions 

Section 1. When used in this Act and for the pur¬ 
poses of this Act— 

First. The term “carrier” includes any express 
company, sleeping-car company, carrier by railroad, 
subject to the Interstate Commerce Act, and any com¬ 
pany which is directly or indirectly owned or controlled 
by or under common control with any carrier by rail- 
I road and which operates any equipment or facilities or 
performs any service (other than trucking service) in 
connection with the transportation, receipt, delivery, 
elevation, transfer in transit, refrigeration or icing, 
storage, and handling of property transported by rail- 

i It should be here stated that members of the Switchmen’s Union were 
advised by their counsel (then, but not now, representing them) not to vote, 
and, since over 1900 employees did not vote at this vitally important elec- 
i tion, it appears that a large number of members of the Switchmen’s Union 
I unfortunately refrained from voting. It should also be stated that the Board 
used different colored ballots so that that Board could have reported separately 
the vote on the Michigan Central and on New York Central-Lines West. But 
the Board made no such report and has declined to furnish that information 
which is in its possession. 
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road, and any receiver, trustee, or other individual or 
body, judicial or otherwise, when in the possession of 
the business of any such “carrier”: Provided , how¬ 
ever, That the term “carrier” shall not include any 
street, interurban, or suburban electric railway, unless 
such railway is operating as a part of a general steam- 
railroad system of transportation, but shall not exclude 
any part of the general steam-railroad system of trans¬ 
portation now or hereafter operated by any other mo¬ 
tive power. The Interstate Commerce Commission is 
hereby authorized and directed upon request of the 
Meditation Board or upon complaint of any party in¬ 
terested to determine after hearing whether any line 
operated by electric power falls within the terms of this 
proviso. 

Fifth. The term “employee” as used herein includes 
every person in the service of a carrier (subject to its 
continuing authority to supervise and direct the man¬ 
ner of rendition of his service) who performs any work 
defined as that of an employee or subordinate official 
in the orders of the Interstate Commerce Commission 
now in effect, and as the same may be amended or inter¬ 
preted by orders hereafter entered by the Commission 
pursuant to the authority which is hereby conferred 
upon it to enter orders amending or interpreting such 
existing orders: Provided , however , That no occupa¬ 
tional classification made by order of the Interstate 
Commerce Commission shall be construed to define the 
crafts according to which railway employees may be 
organized by their voluntary action, nor shall the juris¬ 
diction or powers of such employee organizations be re¬ 
garded as in any way limited or defined by the provi¬ 
sions of this Act or by the orders of the Commission. 

Sixth. The term “representative” means any per¬ 
son or persons, labor union, organization, or corpora¬ 
tion designated either by a carrier or group of carriers 
or by its or their employees, to act for it or them. 

General. Purposes 

Sec. 2. The purposes of the Act are: (1) To avoid 
any interruption to commerce or to the operation of 
any carrier engaged therein; (2) to forbid any limita¬ 
tion upon freedom of association among employees or 
any denial, as a condition of employment or otherwise, 
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of the right of employees to join a labor organization; 
(3) to provide for the complete independence of car¬ 
riers and of employees in the matter of self-organiza¬ 
tion to carry out the purposes of this Act; (4) to pro¬ 
vide for the prompt and orderly settlement of all dis¬ 
putes concerning rates of pay, rules, or working condi¬ 
tions; (5) to provide for the prompt and orderly settle¬ 
ment of all disputes growing out of grievances or out 
of the interpretation or application of agreements cov¬ 
ering rates of pay, rules, or working conditions. 

General Duties 

First. It shall be the duty of all carriers, their offi¬ 
cers, agents, and employees to exert every reasonable 
effort to make and maintain agreements concerning 
rates of pay, rules, and working conditions, and to settle 
all disputes, whether arising out of the application of 
such agreements or otherwise, in order to avoid any 
interruption to commerce or to the operation of any 
carrier growing out of any dispute between the carrier 
and the employees thereof. 

Second. All disputes between a carrier or carriers 
and its or their employees shall be considered, and, if 
possible, decided, with all expedition, in conference be¬ 
tween representatives designated and authorized so to 
confer, respectively, by the carrier or carriers and by 
the employees thereof interested in the dispute. 

Third. Representatives, for the purposes of this Act, 
shall be designated by the respective parties without 
interference, influence, or coercion by either party over 
the designation of representatives by the other; and 
neither party shall in any way interfere with, influence, 
or coerce the other in its choice of representatives. 
Representatives of employees for the purposes of this 
Act need not be persons in the employ of the carrier, 
and no carrier shall, by interference, influence, or coer¬ 
cion seek in any manner to prevent the designation by 
its employees as their representatives of those who or 
which are not employees of the carrier. 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of 
their own choosing. The majority of any craft or class 
of employees shall have the right to determine who 
shall be the representative of the craft or class for the 
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purposes of this Act. No carrier, its officers or agents, 
shall deny or in any way question the right of its em¬ 
ployees to join, organize, or assist in organizing the 
labor organization of their choice, and it shall be un¬ 
lawful for any carrier to interfere in any way with the 
organization of its employees, or to use the funds of 
the carrier in maintaining or assisting or contributing 
to any labor organization, labor representative, or other 
agency of collective bargaining, or in performing any 
work therefor, or to influence or coerce employees in an 
effort to induce them to join or remain or not to join 
or remain members of any labor organization, or to de¬ 
duct from the wages of employees any dues, fees, assess¬ 
ments, or other contributions payable to labor organi¬ 
zations, or to collect or to assist in the collection of any 
such dues, fees, assessments, or other contributions: 
Provided , That nothing in this Act shall be construed 
to prohibit a carrier from permitting an employee, in¬ 
dividually, or local representatives of employees from 
conferring with management during working hours 
without loss of time, or to prohibit a carrier from fur¬ 
nishing free transportation to its employees while en¬ 
gaged in the business of a labor organization. 

Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party to 
the dispute, to investigate such dispute and to certify 
to both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have 
been designated and authorized to represent the em¬ 
ployees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the 
carrier shall treat with the representative so certified 
as the representative of the craft or class for the pur¬ 
poses of this Act. In such an investigation, the Media¬ 
tion Board shall be authorized to take a secret ballot of 
the employees involved, or to utilize any other appro¬ 
priate method of ascertaining the names of their duly 
designated and authorized representatives in such man¬ 
ner as shall insure the choice of representatives by the 
employees without interference, influence, or coercion 
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exercised by the carrier. In the conduct of any election 
for the purposes herein indicated the Board shall desig¬ 
nate who may participate in the election and establish 
the rules to govern the election, or may appoint a com¬ 
mittee of three neutral persons who after hearing shall 
within ten days designate the employees who may par¬ 
ticipate in the election. The Board shall have access 
to and have power to make copies of the books and rec¬ 
ords of the carriers to obtain and utilize such infor¬ 
mation as may be deemed necessary by it to carry out 
the purposes and provisions of this paragraph. 

Functions of Mediation Boaed 

Sec. 5. First. The parties, or either party, to a dis¬ 
pute between an employee or group of employees and a 
carrier may invoke the services of the Mediation Board 
in any of the following cases: 

(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the parties 
in conference. 

(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in confer¬ 
ence between the parties, or where conferences are re¬ 
fused. 

The Mediation Board may proffer its services in case 
any labor emergency is found by it to exist at any time. 

In either event the said Board shall promptly put it¬ 
self in communication with the parties to such contro¬ 
versy, and shall use its best efforts, by mediation, to 
bring them to agreement. If such efforts to bring about 
an amicable settlement through mediation shall be un¬ 
successful, the said Board shall at once endeavor as its 
final required action (except as provided in paragraph 
Third of this Section and in Section 10 of this Act) to 
induce the parties to submit their controversy to arbi¬ 
tration, in accordance with the provisions of this Act. 

If arbitration at the request of the Board shall be 
refused by one or both parties, the Board shall at once 
notify both parties in writing that its mediatory efforts 
have failed and for thirty days thereafter, unless in the 
intervening period the parties agree to arbitration, or 
an emergency board shall be created under Section 10 
of this Act, no change shall be made in the rates of pay, 
rules, or working conditions or established practices in 
effect prior to the time the dispute arose. 
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POINTS RELIED UPON BY APPELLANTS. 

Appellants contend that the Board erred as a matter of 
law, as did the District Court in sustaining it,— 

(I) in holding that a representation dispute existed 
within the meaning of the Act and, as a consequence,^, 
had jurisdiction; 

(II) assuming that a representation dispute did ex¬ 
ist, which fact appellants deny, in holding that “all 
yardmen” of the New York Central Railway System 
were “involved in a dispute” within the meaning of 
the Act, and should be voted for the purpose of deter¬ 
mining a single representation; 

(III) in holding that the words “the majority of any 
craft or class of employees shall have the right to deter¬ 
mine who shall be the representative of the craft or 
class ...” means the majority of all workers of a 
craft who are employed by a single carrier; 

(IV) in holding that the New York Central Railroad 
System is a single “carrier,” as the term is defined in 
the Act. 


SUMMARY OF ARGUMENT. 

I. 

No representation dispute existed within the jurisdiction 
of the Board as conferred in Section 2, Ninth, of the Act, 
and the Board made no finding that such a dispute existed. 
Consequently, the Board had no authority to conduct the 
election which it held. 

Here the real controversy as found by the Board was 
between two organizations, namely, the Brotherhood and 
Switchmen’s Union, with the former contending for a 
single representation for all yardmen on the New York Cen¬ 
tral Railroad System (including the New York Central 
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Railroad Company-Lines East and Lines West of Buffalo, 
the Big Four, the Michigan Central Railroad Company, the 
Toledo & Ohio Central Railroad Company, and the Boston 
& Albany Railroad Company), and the latter for a continu- 
I ance of representation by separate parts of the New York 
Central Railroad System as reflected by the contracts of the 
1 two organizations then in effect. (Consol. App. p. 32.) 

The facts show that none of the yardmen covered by 
either the Brotherhood contracts or Switchmen contracts 
disputed the rights of their respective organizations to con¬ 
tinue to represent them. Yardmen covered by Brotherhood 
i contracts were satisfied by their representation. Yardmen 
covered by Switchmen contracts were satisfied with their 
representation. 

The term “dispute,” as used in Section 2, Ninth, de¬ 
scribes a situation where employees are dissatisfied with 
i their own representation, not a situation where an organi¬ 
zation is dissatisfied with the chosen representation of some 
group other than its own which is covered by a valid 
agreement. 

n. 

Assuming that a representation dispute did exist, which 

appellants deny, it did not include “all the yardmen” of 

the New York Central Railroad Svstem and hence a svstem- 

• * 

wide election to determine a single representation was 
invalid. 

If a representation dispute was presented, it was a dis¬ 
pute as to who was entitled to represent the yardmen on 
sthe Michigan Central and New York Central-Lines West 
who were then covered by Switchmen’s contracts. It did 
'not involve the yardmen on the other lines of the New 
York Central System, namely, the Boston & Albany Lines, 
the New York Central-Lines East, the Big Four, and the To¬ 
ledo & Ohio Central Lines. The yardmen on these lines 
were represented by the Brotherhood and no one was ques¬ 
tioning such representation. 
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The election held, in which all the yardmen employed by 
the New York Central Railroad System were made eligible 
to vote to settle alleged disputes in which few, if any, of 
them were shown to be involved, was an improper election 
and should be set aside. 

in. 

The action of the Board in voting all the yardmen of the 
New York Central Railroad System to determine a single 
representation constituted (a) an unlawful limitation upon 
the “freedom of association among employees,” and (b) 
an unauthorized interference with the right of employees to 
designate and bargain collectively through representatives 
of their own choosing. 

The underlying principle written into the Act was the 
right of self-organization. 

The practical effect of the ruling of the Board is to de¬ 
stroy this right as it denies to railroad employees the right 
to maintain an organization on a railroad and to hold a con¬ 
tract covering a portion of a railroad system unless that 
organization desires and is able to extend its membership 
over the entire system, so that it can at all times command 
a majority vote of all employees doing similar work. 

IV. 

The yardmen covered by the Switchmen's contracts con¬ 
stitute a separate “class” within the meaning of Section 2, 
Fourth, of the Act, which provides that “the majority of 
any craft or class of employees shall have the right to deter¬ 
mine who shall be the representative of the craft or class.” 
Consequently, these yardmen have the right to determine 
who shall be their representative for collective bargaining 
purposes. 

The Act intends that groups which have chosen to bargain 
as units may continue to do so. This interpretation is 
clearly supported by three judicial decisions, two of which 
were handed down by this Court. 
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V. 

The New York Central System is not a single “carrier,” 
as the term is defined by the Act. It is a combination of 
carriers. 

Only in the event that this Court were to decide (1) that 
i a representation dispute existed, and (2) that the dispute 
was such that it must be determined by a majority of all 
members of the particular craft or class employed by a 
single carrier, will it be required to determine what consti¬ 
tutes a carrier. 

Under the provisions of Section 1, First, the term “car¬ 
rier” includes “any company which is directly or indirectly 
owned or controlled by, or under common control with, any 
carrier by railroad.” 

i The New York Central Railroad System is a unification of 
many separate corporations. In addition to the lines di¬ 
rectly owned by the New York Central Railroad Company, 
it operates and controls, under long-term leases and stock 
ownership, the lines of the following companies: Boston 
& Albany Railroad Company, Big Four, Toledo & Ohio 
! Central Railroad Company, and Michigan Central Railroad 
Company. 

The Michigan Central Railroad Company, as a subsidi¬ 
ary company “controlled by” the New York Central Rail¬ 
road under a long-term lease, is a carrier. 
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ARGUMENT. 

I. 

No representation dispute existed within the jurisdiction 
of the Board as conferred in Section 2, Ninth, of the Act, 
and the Board made no finding that such a dispute existed. 
Consequently, the Board had no authority to conduct the 
election which it held. 

The jurisdiction of the Board in representative cases is 
limited to those where a “dispute shall arise among a car¬ 
rier’s employees as to who are the representatives of such 
employees . . . .” 

On July 2, 1942, when the services of the Board were in¬ 
voked, the Brotherhood held contracts covering all the yards 
of the Boston & Albany, the New York Central-Lines East, 
the Big Four, the Toledo & Ohio Central Lines, all yards of 
the Michigan Central east of the Detroit River, and nine 
yards of the New York Central-Lines West, and there is 
nothing in the record which discloses that any of the yard¬ 
men covered by such contracts disputed the right of the 
Brotherhood to represent them. (Consol. App., pp. 90, 126- 
129, 170-171.) 

The Switchmen’s Union held contracts covering all yards 
on the Michigan Central west of the Detroit River, includ¬ 
ing the South Bend Transfer Crews, and on all of the yards 
of the New York Central-Lines West, except the nine yards 
covered by the Brotherhood contracts, and there is nothing 
in the record which discloses that any of the yardmen cov¬ 
ered by such contracts questioned or disputed the right of 
the Switchmen’s Union to represent them. 1 

i While the Brotherhood claimed representation authorizations from 479 
yardmen on the Michigan Central and 774 yardmen on the New York Central- 
Lines West, there is no conclusive evidence that any of these authorizations 
came from yardmen covered by Switchmen’s contracts. In this regard it 
should be noted that a comparison of the claimed authorizations of the Brother¬ 
hood with the votes cast for that organization shows the claims were exag¬ 
gerated by more than 13 per cent. (Consol. App., pp. 40-41, 56.) Moreover, 
the Board did not rely upon the authorizations obtained from yardmen covered 
by Switchmen's contracts, if any, as basis for asserting its jurisdiction. (Con¬ 
sol. App., pp. 95, 32-33, 55-56.) 
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From the findings and certification of the Board, it clearly 
appears that the dispute, if any, was not factual but was 
over a question of law as to what constitutes the proper 
i basis for determining representation of the employees con¬ 
cerned under the Act. To use the language of the 

Board, the dispute was between the representatives 
i of the Brotherhood and the switchmen as to “whether all of 
the yardmen together in the service of the Railroad Com- 
i pany should he considered the basis for representation with¬ 
in the meaning of the Act or whether the yardmen 
should be permitted to continue to designate repre¬ 
sentatives by separate parts of the Railroad Company sub¬ 
stantially as reflected by the agreements covering yardmen 
in effect between the Switchmen and various component 
' lines or roads of the Railroad Company/* (Emphasis sup¬ 
plied.) (Consol. App., p. 32.) This is the only dispute to 
which the Board refers. (Consol. App., pp. 95, 32-33, 55- 
56.) 

It is conceded that the Brotherhood organization wns dis¬ 
satisfied—dissatisfied over the fact that the Switchmen’s 
Union represented yardmen on the Michigan Central and 
New York Central-Lines West. It contended that a major¬ 
ity of the yardmen on the entire New York Central System 
should determine a single representation. 

The question presented, therefore, is whether a group of 
employees satisfied with their own representation cam be 
said to have a representation dispute within the meaning of 
the law with another group of employees who are satisfied 
with their representation . 

The term “dispute,” as used in the Act, describes a situ¬ 
ation where employees are dissatisfied with their own rep- 
! resentation—not where they are dissatisfied with the repre¬ 
sentation received by some group other than their ow r n winch 
is covered by a valid agreement. 

The language of Section 2, Ninth, supports appellants’ 

1 position. It refers to dispute “among . . . employees ” and 
i directs the Board to certify the individuals or organizations 
i that have been designated to represent “ the employees in- 
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volved in the dispute.” (Emphasis supplied.) But there 
was no dispute among the yardmen in this case. None can 
be said to have been involved in a dispute. 

The real dispute was between two organizations over a 
question of law and did not operate to give the Board juris¬ 
diction. 

A dispute arises out of the claim of one or more employ¬ 
ees. No organization can raise a dispute over its rights— 
for an organization has no rights per se. One employee or 
one hundred employees on the Boston & Albany could not 
claim to have a dispute as to whether other employees on 
the Michigan Central were properly represented. They 
could not involve themselves in a dispute raised by another 
employee over his representation, unless his dispute threat¬ 
ened to change their representation. 

The Brotherhood had no power to create a dispute but 
only to represent employees who had a dispute. The Broth¬ 
erhood had no power to bring into a representation dispute 
employees who had no dispute. Nor had the Board any 
such power. 

The Act was designed to promote industrial peace. It was 
not passed to encourage labor strife. But the legal ruling 
announced by the Board would cause serious and nation¬ 
wide labor disturbances. (See testimony of Mr. Walber, 
Consol. App., pp. 166-177.) It constitutes an invitation to 
the reaching union with the larger representation to absorb 
and destroy the union with the smaller representation— 
wherever the present representation of a craft or class of a 
carrier is shared by two or more organizations. It was not 
the intention of the Act to penalize smallness and reward 
bigness in this manner. 

There is nothing in the legislative history or text of the 
Act to justify this drastic ruling of the Board. 
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n. 

Assuming that a representation dispute did exist, which 
appellants deny, it did not include “all the yardmen” of the 
New York Central and hence a system-wide election to de¬ 
termine a single representation was invalid. 

The New York Central Railroad System is a unification 
of many separate corporations. In addition to the lines 
directly owned by the New York Central Railroad Com¬ 
pany, it operates and controls, under long-term leases and 
stock ownership, the following lines: 

Boston & Albany Railroad Company, 

Big Four, 

Toledo & Ohio Central Railway Company, and 
Michigan Central Railroad Company. 

The Michigan Central is operated and controlled as a part 
of the New York Central System by virtue of a 99-vear 
lease which was executed on February 1, 1930. The New 
York Central lines proper are divided into two operating 
regions, namely, the New York Central-Lines East, and 
the New York Central-Lines West. (Consol. App., pp. 38, 
39.) 

The Switchmen’s Union has represented yardmen on the 
lines which are now known as New York Central-Lines 
West, since long prior to December 1914, when the lines 
were a separate corporate carrier under the name of the 
Lake Shore and Michigan Southern Railway. Likewise, the 
Switchmen have had contracts covering the yardmen on the 
Michigan Central Railroad at Detroit and West since 1909. 
(Consol. App. pp. 87, 169-170.) 

This was the situation as it existed at the time of the 
passage of the Act, May 20, 1926, and when it was substan¬ 
tially amended, June 24, 1934. (Consol. App., p. 170.) 

On July 2, 1942, the services of the Board were invoked 
by the Brotherhood because of an alleged dispute between 
the representatives of the Brotherhood and Switchmen’s 
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Union as to what constituted the basis for the representa¬ 
tion of yardmen employed on the several lines of the New 
York Central System, under the provisions of the Act. 
(Consol. App., pp. 95, 32-34, 55-56.) In the proceeding 
before the Board, the Brotherhood contended that 
all the yardmen on the New York Central Railroad System 
should be voted at an election to determine a single repre¬ 
sentation for such yardmen. (Consol. App., pp. 95, 33-34.) 

If a representation dispute was presented because of the 
contention of the Brotherhood, obviously it was a dispute 
as to who was entitled to represent the yardmen on the 
Michigan Central and New York Central-Lines West, who 
were then covered by a Switchmen’s contract. (Consol. 
App., p. 32.) The District Court found that no one was 
questioning the right of the Brotherhood to represent the 
yardmen employed on the New York Central-Lines East, 
the Big Four, the Toledo & Ohio Central, and the Boston 
& Albany. (Consol. App., p. 90.) The testimony of the 
principal witness for the Brotherhood at the proceeding 
of the Board, however, goes even further. It shows con¬ 
clusively that no one was questioning the right of the 
Brotherhood to continue to represent any of the yardmen 
who at that time were covered by Brotherhood contracts. 
(Consol. App., pp. 126-129.) Also see the testimony of Mr. 
Walber, Vice-President of the New York Central Railroad. 
(Consol. App., pp. 170-171.) 

If such a dispute did exist, which appellants deny (be¬ 
cause there were no findings of fact by the Board or any 
substantial evidence in the record made at the hearing be¬ 
fore the Board that any of the yardmen covered by the 
Switchmen’s contract were involved in a dispute), appel¬ 
lants contend that, under the Act, such dispute should have 
been resolved by an election restricted to the yardmen cov¬ 
ered by such contracts. 

The Board, however, held that the alleged dispute should 
be determined by an election in which all the employees of 
the craft, or class, of yardmen in the service of the New 
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i York Central Railroad System should be voted. (Consol. 
App., pp. 53-54.) 

The Court is not called upon to decide whether the al- 
i leered dispute should have been determined at an election 
I restricted to the yardmen of the Michigan Central and New 
York Central-Lines West, or at an election restricted to the 
yardmen who were covered by Switchmen’s contracts. 

Assuming that the Court decides there was a representa¬ 
tion dispute within the meaning of Section 2, Ninth, the 
question to be decided is whether it was proper for the 
Board to resolve it by an election in which all the yardmen 
of the New York Central Svstem were voted. 
i It is the position of the appellants that (a) the Board 
violated the express requirements of the Act in voting all 
the yardmen of the New York Central in the election re¬ 
ferred to, or (b) wrongfully exercised a discretionary 
authority in thus voting all the yardmen. 

The major mistake of the Board arose out of disregard 
that its jurisdiction to act depends wholly upon the exist¬ 
ence of a dispute “among a carrier’s employees,” and that 
in settling such a dispute the Board obtains jurisdiction and 
lean exercise jurisdiction only over the employees involved 
in the dispute. The Board has no arbitrary power to hold 
that employees working on the Boston & Albany under a 
contract negotiated by the Brotherhood, who have no dis¬ 
pute whatsoever with the Railroad over their representa¬ 
tion, can be made parties to a dispute, if one existed, of 
employees working on the Michigan Central and New York 
Central-Lines West, under contracts negotiated by the 
Switchmen’s Union. 

When the Act was enacted in 1926 1 there was a provision 
i giving the employees the right to organize and bargain col¬ 
lectively through representatives of their own choosing, 
and any interference, influence or coercion by the carrier 
over the choice of representation was forbidden. But the 
Act did not provide for action by the Board to hold an elec- 


i (44 Stat. 577) 
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tion to settle a dispute over representation, nor was there 
any provision giving the majority of a craft or class of em¬ 
ployees the right to determine the representation of the 
craft or class. By 1934 the need for certain revisions of 
the Act became apparent and extensive amendments were 
passed by the Congress and approved June 21, 1934. 1 
Among these amendments were provisions for action by 
the Board to settle a dispute over representation; and Sec¬ 
tion 2, Ninth, expressly created the duty and authority of 
the Board in this regard. 

It is here provided: “If any dispute shall arise among a 
carrier’s employees as to who are the representatives of 
such employees, designated and authorized in accordance 
with the requirements of this Act, it shall be the duty of the 
Board, upon request of either party to the dispute , to in¬ 
vestigate such dispute and to certify to both parties in 
writing within thirty days after the receipt of the invoca¬ 
tion of its service, the name or names of the individuals or 
organizations that have been designated and authorized to 
represent the employees involved in the dispute, and certify 
the same to the carrier.” It is further provided in this 
paragraph that the Board shall be authorized “to take a 
secret ballot of the employees involved ',” and in the conduct 
of such an election it was provided that “the Board shall 
designate who may participate in the election and establish 
the rules to govern the election.” (Emphasis supplied.) 

The Board has no authority given to it to enlarge a dis¬ 
pute to cover employees who are not involved in the dis¬ 
pute. At the outset it is provided: “If any dispute shall 
arise among a carrier's employees as to who are the repre¬ 
sentatives of such employees.” Then it is made the duty 
of the Board to certify the name or names of individuals 
or organizations “that have been designated and authorized 
to represent the employees involved in the dispute .” Then 
the Board is authorized to “take a secret ballot of the em¬ 
ployees involved .” (Emphasis supplied.) 


i (48 Stat. 926) 



22 


But an examination of the notice pursuant to which the 
Board conducted its hearing (Consol. App., p. 95) and 
its Findings of Fact and Certification (Consol. App., pp. 
31-57) does not disclose that any of the yardmen of the 
Boston & Albany, Big Four, Toledo & Ohio Central, 
Michigan Central, New York Central-Lines East or 
"West, who were covered by Brotherhood contracts, were 
dissatisfied or were disputing the rights of the Brotherhood 
to represent them, so the question might well be asked, 
i“How can you have a dispute where everyone is satis¬ 
fied with his own representation?” 

The Vice-President of the New York Central System, 
Mr. John J. Walber, a veteran authority on labor relations, 
in testifying in the present case, had this to say on the 
point: ‘ ‘ An examination of the agreements on file with your 
Board, and as listed in Exhibit Carrier No. 1, shows that 
ithere cannot be any dispute as to representation with the 
Brotherhood of Railroad Trainmen on the Boston & Al¬ 
bany Railroad, the New York Central Railroad (Buffalo 
and East), and C. C. C. & St. L. Railway (Big Four), 
as the Brotherhood of Railroad Trainmen holds the agree¬ 
ments on these properties.” (Consol. App., pp. 170-171.) 
He also stated “in connection -with the classes of employees 
involved in the present controversy, to have a vote include 
portions of the Railroad where the Brotherhood of Railroad 
Trainmen is recognized and on which there cannot possibly 
be any dispute, would violate a continuous history of more 
than 30 years’ duration in making agreements covering 
'these particular classes of employees.” (Consol. App., 
p. 172.) 

As has been stated before, if any dispute existed, it in¬ 
volved the proper basis of representation under the Act of 
a limited number of yardmen .and this did not operate to 
give the Board jurisdiction under Section 2, Ninth, to con¬ 
duct a system-wide election. 

1 If a dispute arises between a carrier, and employees who 
are not covered by an existing contract and who have no 
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existing representation, and, if a certain number of em¬ 
ployees of a particular craft or class claim to have desig¬ 
nated a particular organization as their representative, 
then the carrier may properly take the position of ques¬ 
tioning whether a majority of all the workers of one craft 
or class who are employed by the carrier desire the repre¬ 
sentation claimed. Or there may be two or more organiza¬ 
tions claiming members of the same craft or class and the 
carrier may question whether any one organization repre¬ 
sents a majority of the craft or class. Under these circum¬ 
stances there is no collective bargaining unit which has been 
established by the self-organization of the employees, and 
the Board may, therefore, properly regard all the workers 
of the craft or class concerned who are employed by the 
carrier as “involved in the dispute.” 

An entirely different situation is presented where there 
is an existing organization of employees which has a con¬ 
tract with the carrier covering a specific group of em¬ 
ployees, and where a dispute arises as to whether the or¬ 
ganization holding the contract, or some other organization, 
is duly authorized to represent the employees whose rates 
of pay, rules, and working conditions are fixed in the con¬ 
tract. When such a dispute arises and is presented to the 
Board, it should be apparent that the only employees in¬ 
volved in that dispute are the employees covered by the 
existing contract. 

It may be a fact that other employees are interested in 
the dispute; but that is quite different from being involved 
in the dispute. Employees on one railroad are usually very 
much interested in the contracts and disputes which may 
determine wages and working conditions on another rail¬ 
road. But that does not make such employees involved in 
a dispute on another railroad. Railroad operations are 
often intimately related. A railroad like the Richmond, 
Fredericksburg & Potomac may be deeply involved in the 
operations of railroads such as the Atlantic Coast Line, 
Seaboard Air Line and Southern Railway on the south, and 
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the Pennsylvania Railroad and the Baltimore & Ohio on the 
north. But the employees of these railroads and the em¬ 
ployees of the R. F. & P., although perhaps deeply in¬ 
terested in the disputes that the respective employees may 
have with respective carriers, are not involved in disputes 
excepting with their own employer. 

i The great railroad systems such as the New York Cen¬ 
tral, Pennsylvania, and the Southern Pacific (to mention 
only a few) are the product of consolidations of many small 
railroads. They operate over such vast stretches of terri¬ 
tory, involving so many different operating and climatic 
conditions, that separate operating divisions are inevitable 

and necessarv to efficiencv. Some of these are essentiallv 
• * •» 

the maintenance of earlier separate companies. Some of 
them are the results of a later division of managerial 
powers. But the record of the proceeding before the Board 
is replete with evidence of the fact that employees may be¬ 
long to the same craft, but work on different sections of a 
railroad system, hundreds of miles apart, subject to local¬ 
ized management, dealing with local conditions, working 
under contracts that, because of local conditions or histori¬ 
cal development, vary in tlieir terms and application and 
that such employees when they work, for example, on the 
Boston & Albany operating from Albany east, will not be 
in any real way involved in a dispute which may arise on 
the Michigan Central Railroad or New York Central-Lines 
West. 

It would simply be doing violence to the plain meaning 
of plain words to say that the yardmen members of the 
Brotherhood operating under a separate contract on the 
Boston & Albany part of the New York Central System 
are involved in a dispute that may arise among the yard¬ 
men operating under a separate contract negotiated by the 
Switchmen’s Union and maintained with the Michigan Cen¬ 
tral part of the System. As a practical matter, the Board 
could not hold that the Michigan Central yardmen east of 
the Detroit River, the Canadian workers, were involved in 
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the dispute. Yet these workers were covered by a contract 
with the Michigan Central management located in Detroit. 
As Mr. Walber testified: “So far as the operating depart¬ 
ment is concerned, the negotiations are conducted on the 
several portions of the properties.” (Consol. App., p. 166.) 
The Boston & Albany yardmen, negotiating with the 
General Manager of that railroad, might be interested in 
negotiations between the yardmen and the General Man¬ 
ager of the Michigan Central property in Detroit, but they 
would not be involved in those negotiations and they could 
not be involved in a dispute over representation of the em¬ 
ployees working under and negotiating a separate contract. 

Granting that the Board has a broad discretion to “desig¬ 
nate w r ho may participate in the election,” it has no power 
to call an election except for the purpose of determining a 
dispute within the meaning of Section 2, Ninth. Neither 
does it have any power to vote employees who can in no 
wise be said to be involved in the dispute. But it should be 
emphasized that the Board did not purport to exercise dis¬ 
cretion in reaching its decision. The Board said it reached 
its conclusion as a matter of law and had no discretion in the 
matter. (Consol. App., p. 53, 4th full par.) 

The election held in which all the yardmen employed by 
the entire New York Central Railroad System were made 
eligible to vote to settle alleged disputes in which few, if 
any, of them were shown to be involved, was an improper 
election. The Board made an improper certification as the 
result of such election. Appellants are entitled to have this 
invalid action set aside. 
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m. 

The action of the Board in voting all the yardmen of the 
New York Central Railroad System to determine a single 
representation constitutd (a) an unlawful limitation upon 
the “freedom of association among employees,” and (b) an 
unauthorized interference with the right of employees to 
designate and bargain collectively through representatives 
of their of own choosing. 

The history of the Act 1 will demonstrate that the Board 
has acted in violation of the intention of the Congress in 
the original enactment and amendment of the Act. 

The Act as presented to Congress was the joint product 
of railway management and railway labor. A very large 
majority of the railway executives, representing a large 
percentage of the railway mileage, joined with the repre¬ 
sentatives of all the standard railroad labor organizations 
in drafting the bill, which was finally enacted into law with 
practically no change. It was repeatedly urged during the 
passage of the bill that this joint product should be sanc¬ 
tioned by the Congress (which it was) as the effort of man¬ 
agement and labor to work out a program to preserve in¬ 
dustrial peace in this vital industry. 2 

Difficulties in devising a practical program were very’ 
great. Among these difficulties was the fact that many of 
the railroad labor organizations had overlapping jurisdic¬ 
tions ; and craft lines -were not easily drawm. For example, 
engineers and firemen were promoted and demoted as traf¬ 
fic fluctuated, so that many engineers were commonly work¬ 
ing as firemen and many members of the firemen’s organ¬ 
ization w’orked as engineers, at least part of the time. In 

i i The history of the Railway Labor Act is reviewed to some extent in O.R.C. 
v. National Mediation Board, 72 App. D. C. 299, 113 F. (2d) 531 (1940); 
B.R.T. v. National Mediation Board, 66 App. D. C. 375, 88 F. 757 (1936); 
and Railway and Steamship Clerks v. N. C. and St. L. Railway, 94 F. (2d) 
97 (1937). These cases are hereafter discussed in the argument. 

2 House Committee hearings on H. R. 7180, January 26 and 29, 1926, pp. 
9, 107-110, 115-116. 
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the same way, conductors and trainmen moved up and 
down. The various classes of employees covered by con¬ 
tracts of the clerk’s organization had such varied occupa¬ 
tions that it would be difficult to draw a craft line covering 
the jurisdiction of that organization. A station agent might 
be a telegrapher or he might not be. A train dispatcher 
might be classified as a “ telegrapher. ’ ’ Furthermore, large 
numbers of railway employees either were not organized 
at all or were organized in so-called company unions, which 
were often associations following no craft lines. Some in¬ 
dependent organizations were not company-controlled, but 
were not affiliated with any national, bona fide labor or¬ 
ganization. 

It would have been impractical and probably illegal to 
have laid down lines of craft or class in the bill; and there¬ 
by to compel employees to join or organize limited craft or 
class organizations in order to exercise rights of collective 
bargaining. So the underlying principle written into the 
Act was the right of self-organization. This intent was 
written into Section 2 of the Act, as amended, and provides 
that one of the general purposes of the Act is 

“to forbid any limitation upon freedom of associa¬ 
tion among employees or any denial, as a condition of 
employment or otherwise, of the right of employees to 
joint a labor organization; . . ..” 

The same intent is also expressed in Section 2, para¬ 
graphs Third and Fourth, which, in part, read as follows: 

“Third. Representatives, for purposes of this Act, 
shall be designated by the representative parties with¬ 
out interference, influence, or coercion by either party 
over the designation of representatives by the other; 
and neither party shall in any way interfere with, in¬ 
fluence, or coerce the other in his choice of representa¬ 
tives. . 

“Fourth. Employees shall have the right to organ¬ 
ize and bargain collectively through representatives of 
their own choosing. The majority of any craft or class 
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of employees shall have the right to determine who 
shall be the representative of the craft or class for the 
purposes of this Act. No carrier, its officers or agents, 
shall deny or in any way question the right of its em¬ 
ployees to join, organize, or assist in organizing the 
labor organization of their choice, . . 

An employee can join two labor organizations if he 
wishes, and it is common knowledge that many employees 
are members of more than one such organization. 

The jurisdiction and powers of the employee organiza¬ 
tions were not defined in the Act. Representatives might 
be chosen by “craft or class.” Moreover, a class of em¬ 
ployees might include workers of more than one craft, or a 
class of employees might include only a group of the work- 
i ers of one craft or class. That the jurisdiction, powers, and 
manner of organization of labor organizations are in no 
wise limited clearly appears from the proviso to Section 1, 
Fifth, which reads as follows: 

“Provided, however, that no occupational classifica- 
i tion made by order of the Interstate Commerce Com¬ 
mission shall be construed to define the crafts accord¬ 
ing to which railway employees may be organized by 
their voluntary action, nor shall the jurisdiction or 
powers of such employee organizations be regarded as 
in any way limited or defined by the provisions of this 
Act or by the orders of the Commission.” 

The provision quoted is a proviso to the definition of the 
term “ employee ” and was adopted by the Congress be¬ 
cause there were certain employees commonly described as 
“subordinate officials’’ who w T ere not really officials, in the 
sense of being a part of management, but, rather, were es¬ 
sentially employees. To solve this problem the Fifth para¬ 
graph of Section 1 was written into the original Act and 
remains unchanged, which provided for a definition by or¬ 
ders of the Interstate Commerce Commission of the work 
of employees or subordinate officials. It was immediately 
apparent, however, that a sweeping power of this charac- 
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ter might give the Interstate Commerce Commission au¬ 
thority to interfere with the self-organization of the em¬ 
ployees. Therefore, the proviso was added. 1 

The foregoing proviso is peculiarly important in the 
present case, yet, strange to say, its importance was ap¬ 
parently overlooked in the consideration of this matter by 
the Board and by the District Court, neither of which tribu¬ 
nals makes any reference to this proviso. The Switchmen’s 
Union, as it was organized long prior to the passage of the 
Act and as it existed at the time of the passage of the Act, 
organized employees essentially by yards rather than by 
a railroad system or an operating division. Yard service 
is a local service, employees being particularly interested 
in local conditions, whereas other transportation employ¬ 
ees, engineers, firemen, conductors, and trainmen work over 
an operating division of a railroad. Yardman working for 
the Michigan Central, before it became a part of the New 
York Central System and after it became a part, had com- 
partively little interest in yard service in other sections of 
the country, except as any labor organization is interested 
in wages and working conditions for its class of labor, 
whether working on the same railroad system or on another 
railroad. 

t The purpose of its adoption supports the clear meaning of the text, which 
was explained in the testimony of Mr. Donald Richberg, before the House 
Committee on Interstate and Foreign Commerce, who, as counsel of all the 
labor organizations, had been one of the principal draftsmen of the bill. 
After quoting the proviso, Mr. Richberg made the following explanation: 

“In other words, even by importing into this Act the orders of the 
Interstate Commerce Commission and giving it authority in the future to 
classify occupations, it is specifically provided that that shall not define 
or affect in any way craft organization or any other form of organization. 
Therefore, how the employees are to be represented, in what groups, who 
are to be their representatives, are all to be determined by the employees 
themselves, quite regardless of any artificial barriers or boundaries that 
might be set up in the law. There are no such barriers set up. * * * 

There is absolutely nothing in this Act that gives any special privilege 
or aid to an organization except this, and that is if an organization is 
of the type that the employees themselves want, it will strengthen that 
organization, because they have a right here to be represented as they see 
fit. If it is of the type that they do not want, it will weaken the organiza¬ 
tion. In other words, it must stand on its own merits.” (House Commit¬ 
tee Hearings on H. R. 71S0, January 26, 27, 1926, p. 64.) 
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The practical effect of the ruling of the Board is to deny 
to railroad employees the right to maintain an organization 
on a railroad and to hold a contract covering a portion of 
a railroad system unless that organization desires and is 
able to extend its membership over the entire system, so 
! that it can at all times command a majority vote of all 
employees doing similar work. 

That the ruling of the Board, if sustained in law, will 
i have far-reaching consequences of a most serious charac¬ 
ter, by interfering with long-established custom and prece- 
! dent in railway organization and representation, is made 
i graphically certain from the testimony of Vice-President 
I Walber of the New York Central System. He recites a 
long list of agreements covering practically all railroad 
employments. He points out that practically all the or¬ 
ganizations of railway labor have separate agreements in 
effect on different parts of the New York Central System. 
In many instances more than one organization represents 
the same class of employees in different parts of the system. 
For example, agreements covering the work of train dis¬ 
patchers include separate agreements with the American 
Train Dispatchers Association on the Boston & Albany, 
the New York Central and the C. C. C. & St. L. Railway, 
whereas an agreement covering this same work on the 
Michigan Central is with the Order of Railroad Teleg- 
i raphers. The work of yardmasters is covered by agree¬ 
ments on the New York Central, excepting Ohio Central 
Lines, and on the Michigan Central Railroad, which were 
made with the Railroad Yardmasters of North America. 
On the C. C. C. & St. L. Railway there is an agreement in 
effect with the Big Four System Yardmasters Association. 
On the Ohio Central Lines the Brotherhood of Railroad 
Trainmen represents the yardmasters. (Consol. App., pp. 
166-173.) 

Mr. Walber also points out that “In the engine and train 
i service organizations the general practice is to have com¬ 
mittees cover territories co-extensive with the jurisdiction 



31 


of General Managers, and the prevailing practice has been 
to have separate agreements co-extensive in scope with 
the jurisdiction of General Managers. Each agreement 
contains certain provisions peculiar to the territory cov¬ 
ered thereby.” (Consol. App., pp. 168-169.) 

The conditions on the New York Central, as to employee 
organizations and agreements, are typical of those prevail¬ 
ing throughout the United States on the great railroad 
systems such as Pennsylvania, Baltimore & Ohio, Southern 
Railway, Southern Pacific, Atchison, Topeka & Santa Fe, 
Chicago, Milwaukee & St. Paul, etc., etc. The effect of the 
ruling of the Board is simply to destroy a valuable right 
of self-organization of the employees. To maintain their 
agreements their organizations will be compelled to create 
or maintain an organization covering an entire railroad 
system so that they can at all times obtain a majority vote 
of all employees of one craft in support of their represen¬ 
tation. The inevitable effect will be the gradual extinguish¬ 
ment of manv smaller organizations and the forcing of the 
handling of all labor relations on a large scale basis. 

Whether the Congress could write a law classifying rail¬ 
road employments and compelling all employees of a rail¬ 
road system of one class to vote for representation through 
one organization is a serious question. But there is no 
doubt that up to date the Congress has not written any such 
law; and the employees and their organizations, who are 
jointly responsible with railroad management for the pro¬ 
visions of the present law, never asked the Congress to 
write such a law. A large number of them intervened in 
the proceedings before the Board in the present case, ob¬ 
jecting to the distortion of the law by the Board in attempt¬ 
ing to exercise an authority never conferred upon that 
Board. (Consol. App., pp. 36-38.) 

Finally, the Board’s action ignored and violated the pro¬ 
visions of Section 2, First, of the Act, which provides: 

“It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort 
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to make and maintain agreements concerning rates of 
pay, rules, and working conditions . . . 

Surely the Board, from this clear expression of Congres¬ 
sional policy, was under the same duty as a carrier to main¬ 
tain agreements, but, by forcing upon a large number of 
yardmen of the New York Central System a change of rep¬ 
resentation, the Board destroyed the existing contracts of 
the Switchmen’s Union. 


IV. 

The yardmen covered by the Switchmen’s contracts con¬ 
stitute a separate “class” within the meaning of Section 2, 
Fourth, of the Act, which provides that “the majority of 
any craft or class of employees shall have the right to de¬ 
termine who shall be the representative of the craft or 
class.” Consequently, these yardmen have the right to de¬ 
termine who shall be their representative for collective bar¬ 
gaining purposes. 

The Board stated: ‘ ‘ The issue actually raised is simply 
a question as to whether this craft or class of ‘yardmen’ 
may be broken into separate groups on the railroad com¬ 
pany with the resulting right in any group to demand sep¬ 
arate group representation.” (Consol. App., p. 52.) 
This statement by the Board is so incomplete as to be 
inaccurate. 

The issue is whether, when the employees have organ¬ 
ized , bargained and made contracts with their employer in 
classes or groups as a result of historical and operating 
conditions which continue, the Board has authority to de¬ 
stroy those classes or groups by forcing them into a single 
collective bargaining unit. 

But the Board concludes that the provision that “the 
majority of any craft or class of employees shall have the 
right to determine who shall be the representative of the 
craft or class for the purposes of this Act” requires 
“singleness of representation with a single carrier.” 
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(Consol. App., pp. 52-53.) As this Court held in 0. R. C. 
v. National Mediation Board, 72 App. D. C. 299,113 F. (2d) 
531 (1940), the Act aimed “not to compel the creation of 
new craft or class lines but to recognize the lines which 
are drawn in the industry. It intends that groups which 
have chosen to bargain as units may do so. This is em¬ 
phasized by the use of the broad term ‘craft or class’ in¬ 
stead of the narrow term ‘craft.’ ” (Emphasis supplied.) 

Long before the Act was passed (in 1926) the switchmen 
employed by the Michigan Central, a separate operating 
company, had a contract made by the Switchmen’s Union. 
After the Michigan Central lease to the New York Central 
became effective February 1, 1930, this separate contract 
remained in full force; and the Michigan Central property 
is now operated by a general manager located at Detroit, 
so there has been every reason to regard the Michigan 
Central yardmen working west of the Detroit River as a 
separate class of employees, all covered by the Switch¬ 
men’s Union contract. The Michigan Central yardmen east 
of the Detroit River, living and working in Canada, were 
another class of employees covered by the Brotherhood 
contract. (Consol. App., pp. 166, 169-170.) 

The record also shows that the yardmen employed on 
the New York Central-Lines West are under the general 
direction of a general manager located at Cleveland. For 
more than thirty years yardmen covered by the Switch¬ 
men’s Union contract on these lines have constituted a sep¬ 
arate bargaining unit, and those covered by the Brother¬ 
hood contract have constituted another bargaining unit. 
(Consol. App., pp. 166, 169-170.) 

Even if it were contended that all yardmen under the 
direction of one general manager should be regarded as a 
single bargaining unit and that it is therefore necessary 
to vote all the yardmen on the New York Central-Lines 
West, there would be no justification for compelling these 
yardmen to have their representative chosen by the vote 
of yardmen working under a Boston & Albany contract 
several hundred miles away, subject to a separate general 
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manager and operating under many different conditions. 

1 There are three cases, two decided by this Court and 
one by the United States Circuit Court of Appeals for the 
6th Circuit, which definitely support the contention of the 
appellants—that to force a single representation or bar¬ 
gaining unit upon the yardmen of the entire New York 
Central System would constitute a gross violation of the 
Act. 

The first case is B. R. T. v. National Mediation Board, 66 
App. D. C. 375, 8S F. (2d) 757, decided by the United States 
Court of Appeals for the District of Columbia in 1936. The 
case arose out of a dispute on the Norfolk & Western Rail¬ 
way as to the representative of the road conductors. The 
Board limited the eligible voters to the regularly assigned 
conductors and eliminated the brakemen, who to some ex¬ 
tent were employed as conductors during seasonal rushes. 
The brakemen, represented by the Brotherhood, claimed 
the right to vote for the representation of conductors. This 
claim was denied bv the Board, and the Order of Railwav 
Conductors won the election on the vote of the regularly 
assigned conductors. The Court held in part as follows: 

“The general purpose of the Labor Act was to pro¬ 
mote peaceful and conciliatory consideration of labor 
disputes, and especially to secure the right of collective 
bargaining through a representative chosen by a ma¬ 
jority of the employees in a particular craft or class. 
It is not going too far to say that the basic and under¬ 
lying purpose of the Act was to insure representation 
in accordance with established custotn to those em¬ 
ployees whose interests are involved. But the Act 
leaves uncertain the precise or exact meaning of the 
words ‘class or craft’, and we think obviously for the 
reason that it was intended by Congress to adopt the 
designation of class or craft as determined by the then 
current working agreement between the Railroad and 
particular groups or classes of its employees.” (Em¬ 
phasis supplied.) 
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The Court then cited and discussed Section 2 (7): 

“We think it is obvious that how classes are to be 
formed and who shall compose them are matters left to 
the employees themselves; and so we think that by 
reference to the terms of the working agreement which 
the employees have made, is to be found at least some 
evidence of who are members of the class or craft cov¬ 
ered by the agreement. The Board also recognizes that 
this is a criterion, for in its First Annual Report to 
Congress, after noting that the Act docs not give it 
authority to define the crafts or classes, it says: ‘ So far 
as possible the Board has followed the past practice of 
the employees in grouping themselves for representa¬ 
tion purposes and of the carrier in making agree¬ 
ments with such representatives.’ ” (Emphasis sup¬ 
plied.) 

The Court discussed the inclusion of ineligible employees 
in agreements and the haziness of the distinction drawn by 
Board, and stated: 

“In addition to this, it is charged in the Bill that the 
Board declined and refused to inform appellants of the 
facts upon which the Board based or made its desig¬ 
nation or rule as to who were eligible to participate in 
the election on the ground that this information was 
obtained through its examiner and should not be di¬ 
vulged. This, in our opinion, was wrong, for, as was 
said bv Mr. Justice Brandeis in United States v. Abi¬ 
lene & S. R. Co., 265 U. S. 274, 288, 44 S. Ct. 565, 6S 
L. Ed. 1016 , 1 Nothing can be treated as evidence which 
is not introduced as such.’ 

“. . . But, as we have seen, the intent of Congress, 
in leaving undefined by the Act the personnel of the 
class authorized to choose a representative, was to 
adopt and confirm the grouping as it then was recog¬ 
nized and established by mutual agreement of em¬ 
ployees and carrier.” (Emphasis supplied.) 

So the case was remanded. 

The second case is Brotherhood of Railway and Steam¬ 
ship Clerks, etc. v. N. C. <& St. L. Railway, 94 F. (2d) 97, 
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decided by the United States Circuit Court of Appeals for 
the 6tli Circuit in 1937. This case involved a dispute over 
whether two classes of so-called “clerks” should be voted 
separately or jointly. There was a class of station clerks 
who had been organized for many years and had an agree¬ 
ment with the carrier. In 1934 the Brotherhood organized 
other classes of station workers and also some of the cler¬ 
ical employees. The Board voted the clerical employees 
and the other employees separately; and the clerical em¬ 
ployees favored their own association by a majority vote, 
whereas the other employees voted for the Brotherhood. 
The total of both ballots would have given a majority to the 
Brotherhood. 

The Brotherhood sued for a mandatory injunction to 
compel the carrier to treat with it as the designated repre¬ 
sentative of both classes of employees. The relief was de¬ 
nied and the Circuit Court of Appeals affirmed the decision. 
The Court held that the intent of the Act vras to preserve 
existing craft and classes of employees as units for collec¬ 
tive bargaining, citing Section 1, Fifth, and Section 2, 
Fourth, and holding in part as follows: 

“The terms ‘craft’ or ‘class’ are not defined. It is 
fair inference that the Congress intended that collec¬ 
tive bargaining groups already constituted and func- 
I Honing were to be recognized , and it is likewise fair in¬ 
ference that the terms were left sufficiently elastic to 
meet not only changing conditions but also varying 
existing conditions among the employees of carriers 
differing greatly in size, number of employees, inten¬ 
siveness of their organization, and differences in its 
origin, scope, and development.” (Emphasis sup¬ 
plied.) 

The Court held that the existence or non-existence of a 
distinct class or craft, as among a railroad’s employees, 
was a question of fact, and the Board’s conclusion that a 
craft does or does not exist was the finding of an ultimate 
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fact, which must be supported by the evidentiary facts and 
the question as to whether substantial supporting evidence 
exists is one of law: 

“Our analysis of the evidence indicates that the facts 
found (by the District Court) are fully supported by 
the proofs, and our consideration of the terms of the 
statute and its inherent design compels the conclusion 
that it neither authorizes nor encourages nor com¬ 
mands the type of gerrymandering that must inevitably 
follow the enforcement of a certification which ignores 
the basic facts of historical development , similarity of 
employment, community of interest, and well-defined 
group choice.” (Emphasis supplied.) 

We submit that the sentence last quoted applies with 
great force to the present situation, and it should be held 
in this case that the Act does not authorize or encourage or 
command the “type of gerrymandering” that was practiced 
to the detriment of the yardmen who were represented by 
the Switchmen’s Union. 

The third case is 0. R. C. v. National Mediation Board, 
72 App. D. C. 299, 113 F. (2d) 531 (1940), decided by the 
United States Court of Appeals for the District of Colum¬ 
bia in 1940. This was a suit by the Order of Railway Con¬ 
ductors to set aside a Board certification that the Brother¬ 
hood was entitled to represent yardmen on the Pittsburg 
& Lake Erie. The District Court sustained the finding of 
the Board that yard conductors were a part of the craft or 
class of yardmen, and the judgment of the District Court 
was sustained on appeal. 

This Court pointed out that the Act was intended not 
merely to protect independence and the right to organize, 
but also to settle disputes and to avoid interruptions, hold¬ 
ing: 

“Accordingly it aims not to compel the creation of 
new craft or class lines but to recognize the lines which 
are drawn in the industry.” 
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The Court held that groups that have chosen to bargain as 
units may do so, and this is emphasized by the use of the 
broad term “craft or class’’ instead of the narrow term 
“craft.” The Court finally cited the proviso of Section 1, 
Fifth, in the following language: 

“The Railway Labor Act provides that ‘no occupa¬ 
tional classification made bv order of the Interstate 

V 

Commerce Commission shall be construed to define the 
crafts according to which railway employees may be or¬ 
ganized by their voluntary action.’ ” 

The reasoning of the foregoing opinion is directly ap¬ 
plicable to the present situation. Throughout the railroad 
industry the organizations have consistently carried on 
collective bargaining, not only with single carriers but also 
with managerial divisions of a railroad system, and with 
parts of a system that once were, or remained, separate 
operating entities. 

The ruling of the Board in the present case does not aim 
to preserve existing conditions and existing labor relations 
and existing contracts, but will inevitably have the effect 
of disrupting existing conditions, relations and contracts. 
It will compel a chaos of reorganization, in which a labor 
Organization, in order to survive, will be compelled to ex¬ 
tend its jurisdiction over the entirety of any railroad or 
railroad system, which the Board may define as a single 
carrier. Railroad labor organizations will not be permitted 
longer to maintain separate contracts to cover different 
operating conditions, unless they have the numerical 
strength sufficient to enable them to write all the contracts 
covering all employees of one craft or class on the railroad. 

Nor is it an answer for the Board to argue that “to recog¬ 
nize that the scope of agreements in effect in 1934, or since, 
should be controlling in arriving at what constitutes a craft 
or class of employees would in many instances be contrary 
to the provisions of law recognizing ‘majority rule.’ ” 
(Consol. App., pp. 49-50.) This statement merely begs the 
question. Everyone concedes that in case of a dispute the 
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“majority rule” is applied to determine representation. 
But how is the “majority rule” to be applied? The ap¬ 
pellants contend that the Act requires it to he applied in a 
manner which will permit the employees of each established 
bargaining unit to determine the representation for such 
unit. 

The ruling of the Board denies to the employees the 
right to organize themselves in local units for collective 
bargaining. It denies them the right to maintain existing 
contracts and labor relationships which antedate the enact¬ 
ment of the Act, and which are acceptable alike 
to the great mass of railway employees and to prac¬ 
tically all railroad managers. The action of the Board, 
however well intentioned, was in fact the arbitrary assump¬ 
tion of a power and authority not granted to the Board by 
the act of its creation, and in violation of Section 2, Fourth. 

V. 

The New York Central Railroad System is not a single 
“carrier” as the term is defined by the Act. It is a combina¬ 
tion of carriers—one of which is the Michigan Central Rail¬ 
road Company. 

The Board laid a great deal of stress on its definition of 
a carrier, because it made the erroneous assumption that a 
majority of all the members of a craft or class of employees 
employed by a single carrier had the right to determine the 
representation of that craft or class. As previously pointed 
out, the clear implications of the Act are to the contrary. 
It is a majority of those invoiced in a dispute which is to 
determine representation. Those involved in the dispute 
may be only those working in one yard or in one operating 
division of a railroad. So it is the contention of appellants 
that the determination of what is a carrier should have no 
decisive effect upon the question of who are eligible to vote 
in an election. Therefore, only in the event that this Court 
were to decide (1) that a representation dispute existed, 
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and (2) that the dispute was such that it must be deter¬ 
mined by a majority of all members of the particular craft 
or class employed by a single carrier, will it be required to 
determine w’hat constitutes a carrier. 

The Board reached the conclusion that the New York 
Central System constituted a single carrier within the mean¬ 
ing of the Act. It based its decision largely upon the 
action of the Interstate Commerce Commission and quoted 
its own report as follows: 

“The Board has ruled generally that where a sub¬ 
sidiary corporation reports separately to the Inter¬ 
state Commerce Commission, and keeps its own payroll 
and seniority rosters, it is a carrier as defined in the 
Act, and its employees are entitled to representation 
separate from other carriers who may be connected 
with the same railroad system.’’ (Consol. App., p. 
46.) 

It is the contention of appellants that this definition is 
legally indefensible as it is violative of three provisions of 
the Act. 

i First , it ignored the plain definition of a carrier which is 
set forth in Section 1, First, which in part provides that the 
term “carrier” includes 

“any company which is directly or indirectly owned or 
controlled by or under common control with any car¬ 
rier by railroad.” 

Thus, by express definition, the Michigan Central Railroad, 
as a subsidiary company “controlled by” the New York 
Central Railroad, is a carrier. Therefore, even under the 
erroneous meaning w’hich the Board gives to Section 2, 
Fourth, it had no right to hold that the “carrier” in this 
case must be the entire New York Central Railroad. Since 
the yardmen of the Michigan Central were a craft or class 
of employees of a single carrier, they, and they alone, had 
the right to vote to determine any dispute over their repre¬ 
sentation. 
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Second, the Board’s definition is in direct conflict with 
the proviso in Section 1, Fifth, which specifically provides: 

“That no occupational classification made by order 
of the Interstate Commerce Commission shall be con¬ 
strued to define the crafts according to which rule em¬ 
ployees may be organized by their voluntary action, 
nor shall the jurisdiction or powers of such employee 
organizations be regarded as in any way limited or de¬ 
fined by the provisions of this Act or by the orders of 
the Commission.” 

According to the Board, if the Interstate Commerce Com¬ 
mission required separate reports from a subsidiary cor¬ 
poration, then the employees could vote separately—pro¬ 
vided the carrier kept a separate payroll and seniority ros¬ 
ter. This would make the jurisdiction and powers of the 
employee organizations depend entirely on the orders of the 
Interstate Commerce Commission, supplemented by the 
action of a carrier in keeping a separate payroll and 
senioritv roster. 

V 

In reaching its decision, the Board observed “as a matter 
of law that the Railway Labor Act vests the Board with no 
discretion to split a single carrier or combine two or more 
carriers for the purpose of determining who shall be eli¬ 
gible to vote for a representative of a craft or class of em¬ 
ployees under Section 2, Ninth, of the Act, and the argu¬ 
ment that it has such powers fails to furnish any basis of 
law for such administrative discretion.” (Consol. App., 
p. 53.) The fact is that the Switchmen’s Union did not 
ask the Board to split a single carrier, but asked the Board 
to recognize the fact that the yardmen had organized and 
bargained collectively by classes or groups, and not as one 
unit embracing all yardmen of one carrier. 

Third, The Act specifically provides in Section 2, Third, 
that representatives shall be “designated by the respective 
parties without interference, influence or coercion by either 
party over the designation of representatives by the other.” 
Yet the Board would leave employee organization to be 
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determined by a combination of orders of the Interstate 
Commerce Commission and action by the carrier in main¬ 
taining, or not maintaining, a separate payroll and seniority 
roster. 

Consider the present case. Today the yardmen of the 
Michigan Central might have the right to select the Switch¬ 
men’s Union as their representative because the Interstate 
Commerce Commission required a separate report and be¬ 
cause there was a separate payroll and seniority roster for 
the Michigan Central. But if tomorrow the Commission 
relieved the Michigan Central of the obligation to make a 
separate report, and the railroad eliminated a separate 
payroll and separate seniority roster, then the yardmen 
would be denied the right to a separate representation. 
Thus the whole principle of self-organization and designa¬ 
tion of their own representatives by railroad employees 
would be violated. 


CONCLUSION. 

We submit that the judgment of the District Court dis¬ 
missing the bill of complaint should be reversed with direc¬ 
tions to the Court to enter a judgment annulling and vacat¬ 
ing the invalid certification issued on October 22, 1941, and 
enjoining the defendants from taking any action or main¬ 
taining any agreement based on, or apparently authorized 
by, or resulting from the aforesaid certification; and grant¬ 
ing such other and further relief as seems just and proper 
in the premises. 


i Respectfully submitted, 

Donald R. Richberg, 

Rufus G. Poole, 

Attorneys for Appellants, 
815 Fifteenth Street, N. W., 
Washington, D. C. 

Davies, Richberg, Beebe, Busick & Richardson, 

Of Counsel . 
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In the United States Court of Appeals for the 
District of Columbia 

October Term, 1942 


Xo. S346 


Switchmen’s Union of North America et al., appellants 

v. 

National Mediation Board, Brotherhood of Railroad 
Trainmen, et al.. appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE NATIONAL MEDIATION BOARD 


QUESTIONS PRESENTED 

1. Whether, when one union claims to represent a large unit 
as craft or class, and another union claims to represent portions 
of the same unit as separate crafts or classes, there is a dispute 
as to representation within the meaning of Section 2, Ninth of 
the Railway Labor Act. 

2. Whether all the yardmen on the New York Central Rail¬ 
road constitute a single craft or class, or whether yardmen on 
portions of the Railroad, who had previously been represented 
under separate agreements, form separate crafts or classes. 

STATUTE INVOLVED 

The statute involved is the Railway Labor Act of 1926, 44 
Stat. 577, as amended in 1934, 48 Stat. 1185, 45 U. S. C. Secs, 
151 et seq. The pertinent portions of the Act are quoted at 

(i) 
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pages 6-10 of appellants’ brief, and at appropriate points of the 
Argument in this brief. 

STATEMENT 

The New York Central Railroad Company was created 
through a consolidation in 1914 of the New York Central and 
Hudson River Railroad and the Lake Shore and Michigan 
Southern Railway, operating lines from New York City to 
Chicago. The portion east of Buffalo has since been known as 
New York Central Lines—East, and the portion west of Buffalo 
as New York Central Lines—West. The New York Central 
Railroad Company also has leased lines previously operated by 
other railroad companies (most of which are its subsidiaries), 
and operates them. The lines so operated are the Boston and 
Albany, the Cleveland, Cincinnati, Chicago, and St. Louis (Big 
Four), the Michigan Central, and the Toledo and Ohio Central 
(App. 3S-39, $7-88). Other railroad companies, the stock 
of which is owned by the New York Central, are operated as 
independent railroads under their own management (App. 
105). Such roads (e. g., the Pittsburgh and Lake Erie), al¬ 
though part of the New York Central System, are not operated 
by the New York Central Railroad Company and are not in¬ 
volved in this case. 

On July 2, 1940, the Brotherhood of Railroad Trainmen 
(hereinafter referred to as B. R. T.) invoked the services of the 
National Mediation Board to investigate a representation dis¬ 
pute among the yardmen of the New York Central Railroad 
Company (App. 31-32, 87). 1 With its application, B. R. T. 
presented to the Board signed authorizations from 4,749 out of 
approximately 6,087 yardmen then employed by the Company 

1 The invocation, although referring to the New York Central System 
rather than to the New York Central Railroad Company, specifically defined 
1 the “System” as including only the above-mentioned lines, which are in fact 
' the ones operated by the Company (App. 121, 123). At the hearing, B. R. T. 
indicated that the reference to “System” had been inadvertent and ex¬ 
plained that only the New York Central Railroad was meant. The Board 
i accordingly properly treated the application as limited to the employees of 
the Railroad Company and as excluding those portions of the System not 
operated by the Company. Nevertheless, for reasons best known to them¬ 
selves. appellants, in their brief (p. 2), continue to refer to the lines involved 
as the New York Central Railroad System. 
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/App. 40-41, 91, 154-155). At that time the Switchmen’s 
Union represented yardmen in all yards on the Michigan Cen¬ 
tral Lines west of the Detroit River, 2 and in all but nine yards 
of the New York Central Lines—West (App. 90, 110). The 
B. R. T. represented the yardmen on the remainder of the lines 
operated by the New York Central Railroad Company (ibid.)* 

The Brotherhood claimed that all the yardmen on the New’ 
York Central constituted a single craft or class w’ithin the 
meaning of the Act, and that since a majority of this craft or 
class desired to be represented by it, it should be certified as the 
representative (App. 33,91). The Swritchmen’s Union, on the 
other hand, insisted that it w’as the representative of the yard¬ 
men on the Michigan Central and portions of Lines—West, that 
these properties constituted separate carriers, and that these 
groups constituted separate crafts or classes, not part of a larger 
craft covering the entire railroad (App. 34, 35, 91). 

The Board investigated, and after finding that the parties 
were unable to agree, concluded that a dispute existed and set 
the matter for hearing in order to determine the basis upon 
which to conduct an election among the employees involved 
(App. 32-33, 87, 95). Evidence was taken and briefs filed. 
The Board found that the Michigan Central and Lines—West 
were not separate carriers, but were part of the properties op¬ 
erated by the New’ York Central Company as a single carrier, 
and that all the yardmen of the Company constituted a craft 
or class within the meaning of the Act (App. 31-54). Accord¬ 
ingly, the Board ordered an election to be held among all the 
yardmen employed by the New York Central Railroad Com¬ 
pany (App. 53-54). The election was held, after the Switch¬ 
men's Union had brought this suit and sought a temporary in¬ 
junction in an unsuccessful attempt to restrain the Board from 
proceeding (App. 1) . 4 Of 7,187 employees eligible to vote, 4,112 

3 The portion of the lines east of the Detroit River is in Canada. 

*The number of authorizations presented from the yardmen on the New 
York Central Lines—West and the Michigan Central Lines was 774 and 479, 
respectively. The total number of yardmen on these lines was 1,362 and 
1,072, respectively (App. 40-41, 91, 154-155). 

‘This suit was brought originally to restrain the Board from holding the 
election. After a temporary injunction was denied by the District Court 
(App. 1), the election was held and the Board’s certification issued. The 
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toted for the B. R. T. and 941 for the Switchmen’s Union (App. 
56). The Board thereupon, on April 24, 1942. certified the 
B. R. T. as the representative of the craft or class of yardmen 
employed by the New York Central Railroad Company (App. 
54^57). The Switchmen’s Union and some of its members, 
appellants herein, are suing to have the Board’s certification 
set aside and to enjoin the Board from combining the yardmen 
employed on New’ York Central Lines—West and the Michigan 
Central with other yardmen employed by the New York Cen¬ 
tral Railroad as a single craft or class. 

The District Court entered findings of fact and conclusions 
of law (App. S6-92). It held that the Board’s findings that 
there existed a representation dispute and that all the lines op¬ 
erated by the New York Central Railroad Company constituted 
a single carrier for purposes of the Railway Labor Act w’ere sup¬ 
ported both by substantial evidence and by the weight of the 
evidence and w’ere not arbitrary, capricious, or unreasonable 
(App. 92). The court also held that the Board’s conclusion that 
all the employees in a particular craft or class in the sendee of a 
single carrier were to be taken together as the proper basis for 
selecting a representative w’as proper and not to be set aside. 
Accordingly, the court entered judgment dismissing the Com¬ 
plaint (App. 92-93). 

SUMMARY OF ARGUMENT 

I 

The controversy between the B. R. T. and the Switchmen's 
Union as to who represents the craft or class of yardmen on the 
New York Central Railroad constitutes a dispute as to the 
representation of a craft or class within the meaning of Section 
2, Ninth, of the Railway Labor Act. This is nonetheless true 
bven though the Switchmen’s Union claims only to represent 
portions of the yardmen as a separate craft or class. Appellants’ 
argument that only the yardmen on the Michigan Central and 
New York Central Lines—West are involved in the dispute as- 

coraplaint was thereupon amended so as to pray that the certification be 
set aside. The case is now before this Court on the pleadings as amended after 
the issuance of the Board’s certification, and as subsequently amended after 
pretrial conference so as to consolidate the original and amended pleadings. 
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sumes that all of the yardmen on the New York Central are 
not part of the same craft or class. Whether or not that is 
so is the question before the Court on the merits. 

II 

A. The Board's finding that all the lines owned and leased by 
the New York Central Railroad Company are operated by it 
as a single carrier is supported both by substantial evidence and 
by the weight of the evidence, as the trial court found. The 
New York Central manages the operations of all its divisions, all 
the employees are subject to its control and paid by it, and it 
reports to the Interstate Commerce Commission for all of its 
lines. Since the corporations from which the branch lines were 
leased no longer are operating entities and have no employees 
engaged in transportation, they can hardly be treated as car¬ 
riers for purposes of the Railway Labor Act. 

B. A craft or class under the Railway Labor Act includes all 
the employees of a carrier engaged in work recognized as that 
of a single craft or class. That this is the Act’s meaning is clear 
from the explanations both of those who favored it and those 
who opposed it before the congressional committees. The 
Mediation Board's contemporaneous construction of the Act 
to that effect is also entitled to weight. The grouping under 
pre-existing contracts is not all-controlling. 

C. Other provisions of the Act guaranteeing employees the 
right to select representatives of their own choosing have noth¬ 
ing to do with the scope of the bargaining unit. The same is 
true of Section 1, Fifth, both when read literally and when har¬ 
monized with the provisions for majority rule and the settling 
of representation disputes. 

ARGUMENT 

I 

The controversy between the Brotherhood of Railroad Train¬ 
men and the Switchmen’s Union constituted a dispute as to 
the representation of a craft or class within the meaning of 
Section 2, Ninth, of the Railway Labor Act 

Appellants contend (Points I and II) that the Mediation 
Board lacked jurisdiction to issue the certification because there 
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was no dispute within the meaning of Section 2, Ninth, of the 
Railway Labor Act. 

The record shows that the B. R. T. filed with the Board an 
application requesting the investigation of a representation 
dispute among the yardmen in the employ of the New York 
Central Railroad Company (App. 32, 87, 95-96). 5 As has 
been pointed out, at that time the Switchmen’s Union repre¬ 
sented the yardmen on portions of the New York Central 
Lines—West and on the Michigan Central Lines in the United 
States. Both before the Board and in the courts, Switchmen’s 
Union has consistently contended that the B. R. T. did not 
represent all the yardmen on the New York Central, but that 
the yardmen covered by its contracts constituted separate crafts 
or classes represented by it (App. 34-35). The B. R. T., on the 
other hand, has claimed that the yardmen on the entire New 
York Central Railroad constituted a craft or class represented 
by that organization (App. 33-35). 

These differences of opinion as to who represents the craft 
or class of yardmen would appear to constitute a representation 
dispute within the meaning of Section 2, Ninth. Once the 
Board finds that two labor organizations disagree as to the 
representation of a craft or class, it need go no further to find 
the existence of a dispute.® This is nonetheless true when the 
foundation of a controversy is disagreement as to the extent 
of the bargaining unit, even when there will be no doubt as to 
the outcome of an election once the proper voting unit is 
ascertained. 7 

i 8 As to the difference between the “System” and the “Company,” and the 
explanation of the use of the word “System” rather than “Company” in the 
original invocation, see p. 2, aupra. The B. R. T. submitted authorization 
cards signed by 4749 out of 6087 of the yardmen of the Railroad Company 
(App. 40-41, 91, 154-155). 

•It is not the practice of the Board to hold a hearing to determine whether 
there is a dispute. Just as courts assume, without prior hearing, that there 
is a controversy in the constitutional sense if parties take opposing posi¬ 
tions in their pleadings, the Board assumes that there is a dispute if the 
parties take opposing positions as to representation. The hearing in the 
present case was held after the Board had concluded from its mediator’s 
investigation that the parties disagreed and that there was a dispute 
(App. 32-33). 

7 See brief for the National Mediation Board in Brotherhood of Railroad 
Trainmen v. National Mediation Board, No. 8311, pp. 6-7. 
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Appellants contend (1) that there can be no dispute between 
two groups of employees satisfied with their own representa¬ 
tion (p. 16), and (2) that, if there is any dispute, it involves 
only the yardmen of the Michigan Central and Lines—West 
inasmuch as the right of the B. R. T. to represent the yardmen 
on the remaining lines was unquestioned (p. 18). 8 They urge 
that the Board's power to hold elections is limited to the 
employees involved in the dispute. 

No one doubts, of course, that the Board's authority extends 
only to the employees “involved" in a dispute. But the Act 
provides (Sections 2, Fourth, and Ninth) that representatives 
are to be chosen by the majority of a craft or class, and obvi¬ 
ously all the members of such a bargaining unit are involved in 
a dispute as to its representation. This is true even if separate 
portions of the same craft each unanimously favor a particular 
representative. If the employees at one end of a shop or yard 
(assuming a carrier with only one shop or yard) unanimously 
favor a particular labor organization, and those at the other 
end another union, it certainly could not be contended that 
there was no dispute as to the representation of the shopmen or 
yardmen, or that all the men at both ends of the shop or yard 
were not “involved." u Accordingly, if all the yardmen em¬ 
ployed by the New’ York Central Railroad constitute a single 
craft or class, it is immaterial that a dispute may not exist 
among employees of the separate divisions. 

Appellants' argument that the men on some of the divisions 
are not involved assumes that each division constitutes a sep¬ 
arate bargaining unit, and plainly can have no foundation 

* It is also suggested (p. 17) that the Act refers only to disputes “among 
employees,” and that the dispute here is between the labor organizations 
and not among the employees. But the labor organizations participate 
only as the representatives of the employees who are their members, and 
there is no basis for assuming that they are not acting on behalf of such 
employees. 

* We have presented a hypothetical case as to which we believe there can 
be no reasonable dispute as to the outcome. Possibly appellants would con¬ 
tend that if the mechanics at the north and south ends of a shop had previ¬ 
ously been represented under separate agreements, they must continue to 
remain separate bargaining units. We do not believe that the words “craft 
or class” used in the Act can be given such a meaning. 

492967—12 - 2 
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otherwise. Whether or not that is so, is precisely the issue in 
this case on the merits. In order to prevail on the dispute 
point, appellants must first establish that the Board errone- 
lously joined all the yardmen employed by the New York Cen¬ 
tral Railroad into a single craft. If they establish that propo¬ 
sition, they will have won the case on the merits and the dis¬ 
pute question will become academic. Since, for this reason, 
consideration of this point will not advance the Court in decid¬ 
ing the case, further discussion seems unnecessary. The Court 
is respectfully referred to Point II for our argument that the 
Board properly treated all the members of the New York Cen¬ 
tral as a single craft or class. 

II 

The Board properly treated the yardmen employed by the 
New York Central Railroad as a craft or class 

The Mediation Board found: (1) that the New York Cen¬ 
tral Railroad Company was a single carrier, operating the leased 
lines as well as those owned directly, and (2) that all the yard¬ 
men of a carrier constitute a craft or class for purposes of rep¬ 
resentation under the Railway Labor Act. Appellants attack 
both of these propositions. We shall consider them in turn. 

A. THE BOARD'S FINDING THAT THE NEW YORK CENTRAL RAIL¬ 
ROAD COMPANY, INCLUDING THE LEASED LINES, IS A SINGLE 
CARRIER IS SUPPORTED BY THE EVIDENCE. 

In the exercise of the authority granted it by Section 2, Ninth, 
of the Railway Labor Act to designate “who may participate 
in the election/' the Board must necessarily determine the 
scope of the bargaining unit, and its findings of fact as to the 
limits of a craft or class are binding so long as they are sup¬ 
ported by substantial evidence and are not arbitrary or capri¬ 
cious. Order of Railway Conductors v. National Mediation 
Board, 72 App. D. C. 299, 113 F. (2d) 531; Brotherhood of 
Railroad Trainmen v. National Mediation Board, 66 App. D. C. 
375, 88 F. (2d) 757; Brotherhood of Locomotive Firemen and 
Enginemen v. Kenan, 87 F. (2d) 651 (C. C. A. 5). Since a craft 
or class, within the meaning of the Act, is not composed of the 
employees of more than one employer, the boundaries of a 
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craft or class are fixed by the activities carried on by the em¬ 
ployer, as well as by the kind of work performed by the em¬ 
ployees. The scope of judicial review is obviously the same 
when the Board is determining the one limit of the bargaining 
unit as the other. 

In the instant case, the trial court found (App. 92) that the 
Board’s findings and conclusion that the New York Central 
Railroad Company, including its leased lines, formed a single 
carrier is supported both by substantial evidence and by the 
weight of the evidence. A brief review of the supporting testi¬ 
mony will demonstrate that this determination was correct. 

The New York Central Railroad Company operates both 
lines it owns between Chicago and New York, designated as 
Lines—East of Buffalo and Lines—West of Buffalo, and the 
lines of several separate lessor or subsidiary corporations. The 
railroad companies whose lines are thus operated are the Boston 
and Albany, the Big Four, the Michigan Central, and the Toledo 
& Ohio Central. The New York Central owns no stock of the 
Boston and Albany, but has controlling stock ownership in 
the other lines (App. 8S). It owns 99.44 percent of the capital 
stock of the Michigan Central, which is maintained in exist¬ 
ence as a corporation solely to preserve the minority rights of 
a few stockholders who have refused to sell their stock (App. 
104). The leases between the New York Central (lessee) and 
the various subsidiaries are for 99 years renewable in perpetuity, 
except for the lease on the Toledo & Ohio Central, which is to 
continue for the corporate existence of the lessor. 10 The leases 
provide for payment by the lessee of annual rents, interests on 
outstanding obligations, taxes, and organization expenses and 
also provide that all rentals and charges for which the lessor 
railroad may become liable during the term of the lease shall 
be paid by the lessee (App. 101-105). 

In the operation of the railroad company, common executives 
serve both the New York Central and the leased lines and co¬ 
ordinate activities where the use of more than one part or line 
of the company is involved. The Executive Vice-President 


10 Each of these lessor companies lias long-term leases on a number of 
smaller railroads which are now operated under the lease between the inter¬ 
mediate lessor company and the New York Central Company (App. 3S-39). 
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•coordinates the activities of the mechanical and maintenance- 
of-way department, and train service coordination is secured 
through managers of passenger and freight transportation who 
plan and supervise the through-passenger and freight service 
affecting all the lines. Corresponding officers on the separate 
properties look after the detailed operations on the properties 
(App. 42-43, SS-S9. 164-165). 

Management of the carrier’s affairs follows neither the cor¬ 
porate nor geographical lines of the subsidiaries. The superin¬ 
tendent at Toledo has jurisdiction over the entire Toledo ter¬ 
minal. in which is included portions of the Michigan Central, 
Lines—West, and the Toledo and Ohio Central. The timekeep¬ 
ing department located at Detroit handles pay rolls for Lines— 
West, the Michigan Central, the Big Four, and the Toledo and 
Ohio Central; the pay rolls for the Lines—East and the Boston 
and Albany are prepared in Utica (App. 43, SS-89, 131, 132, 
1164-165). The jurisdiction of the Medical Director of the 
iXew York Central Railroad includes all the leased lines with 
the possible exception of the Boston and Albany (App. 133- 
134). The Xew York Office of the New York Central Railroad 
has to approve expenditures for equipment on the subsidiary 
lines (App. 150-151). The New York Central Railroad Com¬ 
pany has considered that all leased lines are an integral part 
of the Railroad, and that together with the New York Central 
they constitute one railroad (App. 113-114). 

Negotiations between management and representatives of 
employees are subject to the general supervision of the Vice- 
President-Personnel of the New York Central. While the 
Vice-President-Personnel’s principal function is to serve in an 
advisory capacity to the responsible officials of the different 
properties, on occasion he has participated in actual negotia¬ 
tions for changes in rules or working conditions applicable only 
to certain subsidiaries (App. 43, 89.142-143,166). 
i With respect to employee grievances, bureaus have been 
established at various points not necessarily corresponding to 
the separate lines. In some cases the handling of grievances 
has been concluded with the bureau or Vice-President located 
at the particular point. In other cases, the grievances have 
been carried to and handled by Vice-President-Personnel be- 
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fore submitting them to the National Railroad Adjustment 
Board (App. 44, 89, 134-136). 

Existing agreements between the management and repre¬ 
sentatives of other crafts or classes of employees vary in their 
territorial scope, but in most instances these agreements cover 
the employees of the given craft or class on the leased lines 
and on the New York Central—Lines East and Lines West 
separately (App. 41—43, 89, 166-168). Many of these agree¬ 
ments had been made before the operations of the leased lines 
had been taken over by the New York Central (App. 89) * 
There has not yet been a general movement on either the part 
of the management or the employees to adopt agreements 
covering the entire railroad (App. 89, 108, 12&-130). There 
have been several instances of merging of seniority rosters of 
yardmen in the service of the subsidiary lines (App. 44, 90, 
141-142). 

Since 1935 engine numbers on the Big Four locomotives have 
been changed to correspond with the New York Central loco¬ 
motive numbers, and in similar fashion, numbers on box cars 
and other equipment, even when they do not leave the lines 
of the Big Four, have been conformed. No per diem charge 
is exacted on locomotives and cars exchanged between the 
New York Central and the Big Four (App. 44. 90, 151-152). 

The New York Central files with the Interstate Commerce 
Commission annual operating reports for all of its operations, 
which cover its leased lines and which are not broken down to 
show the results of operation of such lines. The New York 
Central likewise files 13 different monthly and quarterly re¬ 
ports which include the results of operations over all of its 
leased lines, except that certain of these reports are filed sepa¬ 
rately for the Boston and Albany. 11 The leased lines retain 
their corporate identity and file annual financial reports with 
the Interstate Commerce Commission. Also, separate 
monthly accident reports are filed for them, all of which are 
signed by the General Claims Attorney of the New York Cen- 

• 11 Separate reports are filed for the Boston and Albany at the specific re¬ 
quest of the Commission, which desires the break-down of this information 
because of the relative statistical importance of the Boston and Albany in 
the New England region (App. 84-S5. 97-99). 
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tral Railroad Company; the New York Central Railroad Com¬ 
pany similarly segregates the monthly accident reports of its 
Lines East and West (App. 9,84-90). 12 

This evidence shows that the leased lines conduct no tran¬ 
sportation service and that the New York Central Railroad 
Company is the only operating carrier. For some purposes, but 
not for all, the New York Central treats the leased lines as sepa¬ 
rate divisions of the railroad, just as Lines—East and Lines— 
West are operated. But all executive authority is centralized 
in the officials of the railroads as a whole, and all important 
questions are decided by them. 

The lessor corporations owning the leased lines are, of course, 
also carriers within the meaning of the Interstate Commerce 
Act, and they file financial reports (App. 84). Since the Rail¬ 
way Labor Act applies to carriers subject to the Interstate 
Commerce Act (Section 1, First), they might also, in a technical 
sense, be subject to the former statute also. But the Labor 
Act deals with relations between carriers and employees en¬ 
gaged in performing transportation, and obviously was in¬ 
tended to apply to operating carriers, not to bare corporate en¬ 
tities which exist only for the purpose of receiving rentals and 
distributing the proceeds. 13 There can thus be no question that 
the Board was justified in assuming that, for purposes of the 
Railway Labor Act, the carrier is the operating entity by which 
the workers are employed, rather than the corporate shell which 
has nothing to do with the operations of the railroad or its labor 
relations. Appellants’ argument (p. 40) that the Michigan 
Central is a carrier within the meaning of the Act ignores the 
above considerations, and also overlooks the fact that the yard¬ 
men are not employees of the Michigan Central Company but 
of the New York Central Company. 

The Act has been so interpreted by the Board since its First 
Annual Report. The Board there stated (p. 22): 

! “ These accident reports are filed on an individual, rather than a consoli¬ 
dated, basis in order to provide accident data for use, among other things, 
iii connection with the promotion of safety (App. 8T>). 

53 The definition of “carrier” in Section 1, First, shows that the employees 
covered were to be engaged in operating a railroad. See Italicized phrase, 
infra, p. 14. 
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Although the term “carrier” is clearly defined in the 
act, questions have arisen in connection with representa¬ 
tion disputes which made it necessary for the Board to 
interpret its meaning. * * * The Board has ruled 
generally that where a subsidiary corporation reports 
separately to the Interstate Commerce Commission, and 
keeps its own pay roll and seniority rosters, it is a carrier 
as defined in the act, and its employees are entitled to 
representation separate from other carriers who may be 
connected with the same railroad system. If the opera¬ 
tions of a subsidiary are jointly managed with opera¬ 
tions of other carriers and the employees have also been 
merged and are subject to the direction of a single man¬ 
agement, then the larger unit of management is taken 
to be the carrier rather than the individual subsidiary 
companies. [Italics supplied.] 

This construction was reaffirmed by the Board in 1940, 14 as 
well as in many of the Board’s decisions. The Board does not, 
as appellants’ brief seems to imply (p. 41), give controlling 
weight to the form of reports to the Interstate Commerce Com¬ 
mission, but regards that as only one of a number of factors 
pertinent to the issue of joint management. 15 

In deciding the instant case, the Board applied the above 
test, which is both reasonable in itself and entitled to weight 
as an administrative interpretation of the statute. Since the 
New* York Central manages the operations of all its divisions, 
since all the employees are subject to its control and are paid 
by it, and since it reports to the Interstate Commerce Com¬ 
mission for all of its lines, there can be no doubt that the test 
was correctly applied in this case. We think that the Board 
was clearly right in concluding that for purposes of the Rail¬ 
way Labor Act the New York Central, rather than the leased 
lines, was a carrier, and that any other decision would have 

14 See National Mediation Board, The Railway Labor Act and the National 
Mediation Hoard (1940) p. 17. 

"The form in which the reports are made is not controlled by the Inter¬ 
state Commerce Commission’s occupational classification or other orders 
relating to the jurisdiction or powers of employees’ organizations. The pro¬ 
viso in Section 1, Fifth, treated at greater length, infra, pp. 24-29 thus has no 
application. 
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been erroneous. In any event, the Board’s ruling to that effect 
is plainly supported by substantial evidence. 

B. THE BOARD CORRECTLY HELD THAT ALL THE YARDMEN OF A 
I SINGLE CARRIER CONSTITUTE A SINGLE CRAFT OR CLASS. 

If we assume that the Board properly held the New York 
Central to be a single carrier operating all of the lines which it 
operates, the question remains as to whether the Board was 
entitled to treat all the employees performing work regarded 
as that of a single craft for a single carrier as a unit for purposes 
of determining representation. The Board held that it was 
required to reach this conclusion as a matter of law, and we 
think its decision correct. 

The Board was of the opinion that under the Act the words 
“craft” and “class” were intended to cover all of the employees 
of a carrier engaged in the same type of work. 

The pertinent statutory provisions are as follows: 

Section 1. When used in this Act and for the purposes 
of this Act— 

First. The term “carrier’ includes any express com¬ 
pany, sleeping-car company, carrier by railroad, subject 
to the Interstate Commerce Act. and any company which 
is directly or indirectly owned or controlled by or under 
common control with any carrier by railroad and which 
operates any equipment or facilities or performs any 
service (other than trucking service) in connection with 
the transportation, receipt, delivery, elevation, transfer 
in transit, refrigeration or icing, storage, and handling 
of property transported by railroad, * * * 

Section 2. * * * 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of their 
own choosing. The majority of any craft or class of 
employees shall have the right to determine who shall 
be the representative of the craft or class for the pur¬ 
poses of this Act. 

Section 1. * * * 

Sixth. The term “representative” means any person 
or persons, labor union, organization, or corporation 
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designated either by a carrier or group of carriers or by 
its or their employees, to act for it or them. 

Section 2. # * * 

Ninth. If any dispute shall arise among a carrier's 
employees as to who are the representatives of such em¬ 
ployees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees in¬ 
volved in the dispute, and certify the same to the car¬ 
rier. Upon receipt of such certification the carrier shall 
treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this 
Act. * * * In the conduct of any election for the 

purposes herein indicated the Board shall designate 
who may participate in the election and establish the 
rules to govern the election * * *. [Italics sup¬ 

plied.] 

These provisions show that a carrier is to treat with only one 
representative for each craft or class. Although the Act does 
not state specifically that all employees performing the same 
type of work for a single carrier are members of a single craft or 
class, it can be so construed. The persons who explained the 
bill which became the Railway Labor Act to the Congressional 
Committees assumed that that was what the words “craft or 
class’’ meant, and the Mediation Board has consistently given 
them that construction. 16 

As was admitted on the floor of the Senate (78 Cong. 
Rec. 12396), the 1934 amendments to the Railway Labor Act 

“When the parties to a representation dispute are able to agree upon a 
proper voting unit, the Mediation Board, as a matter of policy, proceeds on 
the basis of such agreement, irrespective of whether the unit is carrier-wide. 
The Board decides the unit for itself only in the absence of such agreement, 
and only cases which the Board has thus decided are entitled to weight as 
administrative precedents. 
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were originally prepared and explained to the Congressional 
Committees by Mr. Eastman, then Federal Coordinator of 
Transportation. 17 In answer to a question by a member of the 
Committee he testified on this precise point as follows (House 
Hearings, p. 57): 

Mr. Huddleston. There seems to be an ambiguity in 
the second sentence of this subsection fourth. 

“The majority of any craft or class of employees shall 
have the right to determine who shall be the repre¬ 
sentative of the craft or class for the purposes of this 
act.” 

And, I am uncertain just what is meant by a majority. 
Does that mean a majority of all of the employees in 
the service of that particular employer? 
i Commissioner Eastman. As it reads. I think it does, 

sir. 

Mr. Huddleston. For illustration, let us take the case, 
w*e will say, of the machinists at a given shop when there 
are other machinists employed at other shops. Would 
i these machinists at that particular shop be able to get 
together under this sentence and bargain with their 
employer? 

Commissioner Eastman. Well, my understanding of 
the way in which the words “craft 7 ' or “class 7 ’ have been 
defined in the past, is that they would cover the entire 
service of any particular carrier. That is, it would not 
be a class of employees, to pick out those that did work 
in a particular shop, but it would be all of the employees 
of the carrier, no matter in w’hat shop they were located, 
who did that particular kind of work. 

Mr. Huddleston. For that particular employer? 

Commissioner Eastman. Yes, for that particular 
employer. 

"Hearings before House Committee on Interstate and Foreign Commerce 
on H. R. 7630, Railway Labor Act Amendments. 73d Cong., 2d Sess., pp. 15-65 
(hereinafter referred to as “House Hearings”), and Hearings before the 
Senate Committee on Interstate Commerce on S. 3286, to amend the Railway 
Labor Act, 73d Cong.. 2d Sess., pp. 9-26, 145-160 (hereinafter referred to as 
“Senate Hearings”). 
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Mr. Eastman also stated (House Hearings, p. 44): 
* * * When it comes to collective bargaining in the 

matter of wages and working conditions, it seems to me 
plain that a company ought not be compelled to deal 
with more than one organization. It ought not to have 
to make bargains w'ith two or three different organiza¬ 
tions. * * * 

The proposed bill was construed in the same way by Mr. 
M. W. Clement, chairman of the committee of the railroads 
designated to deal with the proposed amendments to the Rail¬ 
way Labor Act. Indeed, because he thought that the craft or 
class unit was to be carrier-w’ide, Mr. Clement opposed the 
majority rule provisions, as a whole, and also urged before the 
House Committee that a proviso be added which would have 
permitted the territorial lines drawn in existing agreements to 
be followed, and prevented “the employees in one division or 
territory, working under agreement with one organization, 
to upset the will of the majority in another division or sec¬ 
tion who are working under agreement with another organi¬ 
zation.” Id. at pp. 126-12S. 1 * The situation which Mr. Clem- 

1# Mr. Clement testified as follows: 

Page 126: “It is possible on a large system for the employees of one portion 
of that system to belong to one organization, and employees on another part 
of the system to belong to another organization, both having majorities in 
their respective terri tori ties. Management contends that the employees in 
each of these territories should have a majority right of representation in 
their territories, yet under a strict interpretation of the bill as it stands, 
the organization in the territory of greater employee density could outvote 
the organization of a territory having lesser employee density, thereby de¬ 
priving them of their real choice of representation.” 

Page 12S: “Line 10, following the word ‘Act,’ insert ‘Provided, that only 
each class or craft embraced in any existing agreement shall be the employees 
to be considered to determine the majority of such employees for the pur¬ 
poses of representation.’ 

“* * * The proviso in line 10 makes workable the sentence to which it 
is attached, without in any way changing its purport. It still provides that 
the majority of a class or craft shall govern, but does not permit the em¬ 
ployees in one division or territory, working under agreement with one 
organization, to upset the will of the majority in another division or section 
who are working under agreement with another organization. 

“Taken as a whole there was no such paragraph in the Railway Labor 
Act of 1926. It is our recommendation that it be excluded from the pro¬ 
posed revised act, :is we believe it is a paragraph of ambiguity and will 
probably create discord.” 
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ent feared and sought to prevent is precisely that involved in 
the case at bar. The proposed amendment was not adopted by 
the Committee in the bill as reported, nor contained in the bill 
as finally passed. 

The bill was passed in the form approved by Mr. Eastman, 
without further comment on the point in the Committee reports 
or in the debates on the floor of Congress. Accordingly, we 
think that the interpretation given the bill before the commit - 
i tees, concurred in both by those favoring and those opposing it, 
is the best present indication as to what it was intended to 
mean. 10 

The Mediation Board has construed the words “craft or 
class'* in the Act as requiring a bargaining unit to be carrier- 
wide. This interpretation is implicit in the statement from the 
Board's First Annual Report, quoted supra, pp. 12-13, which 
was reaffirmed by the Board in a 1940 publication. It has been 
followed by the Board in all cases in which the Board was 
required to determine the bargaining unit. The Board’s prior 
decisions to that effect are summarized at some length in the 
Board's opinion in this case (App. 46-49). 20 

" Statements in Committee Hearings which throw light on the intention of 
Congress are entitled to consideration when the construction of a statute 
is before the court. This is particularly true as to the explanation given 
a bill by the person or agency who sponsored it before the Committee. 
United State* v. American Trucking A#*'ns.. 310 U. S. 534, 53S n. 547 n. 
“Where the tuind labors to discover the design of the legislature, it seizes 
everything from which aid can be derived * * *” United States v. 
Fisher. 2 Crunch. 358, 386. “The meaning to be ascribed to an Act of Con¬ 
gress can only be derived from a considered weighing of every relevant aid 
to construction.” United States v. Dickerson , 310 U. S. 554, 562. Certainly, 
in the absence of anything else in the legislative history, the explanation 
given the Congressional Committees as to the meaning of the bill is a rele¬ 
vant indication of what the legislation was intended to mean. 

| The cases there reviewed are R-74, R-101, R-204, R-14S, R-155, R-229, 
R-248. R-263. R-100. The Board’s opinion shows that it has issued certifi¬ 
cation in cases in which the unit was not carrier-wide (App. 50-51). But in 
those cases there was either no question raised by the parties or no dis¬ 
agreement among them on the point. It has been the Board’s policy to per¬ 
mit, and indeed to urge, the parties to agree upon the persons who may 
participate in an election, if they possibly can, and only to decide such 
questions for itself where agreement cannot be reached. Accordingly, de¬ 
cisions In which the parties have agreed on a different bargaining unit are 
not to be regarded as inconsistent with Board holdings to the contrary in 
the absence of such an agreement. 
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In its opinion in the instant case the Board sets forth its 
views in the language of a letter written to the New York Cen¬ 
tral Railroad Company in 1937, as follows (App. 51-52): 

It has been the view of the Board that where a dis¬ 
pute exists within a class or craft, the law gives us no 
discretion, but to make a determination of choice of 
representative for the entire class or craft for the entire 
railroad involved regardless of presently existing agree¬ 
ments, unless all parties to the present dispute agreed 
otherwise. The controlling ruling in this regard was 
made in the Nickel Plate case where the Switchmen’s 
Union of North America sought to take over the repre¬ 
sentation of the men employed in the Buffalo and 
Cleveland yards. * * * Of course, all the parties 
can agree to divide up the System for the purpose of 
separate agreements but if any one dissents from that 
view the determination must be made for the entire 
group and the entire System. 

The Board concluded that (App. 53): 

* * * The Act leaves the Board in no doubt that 
Congress had in mind single representation for each 
craft or class on each carrier when enacting it; and that 
had the Congress thought of subdivisions of a craft or 
class or of a carrier as desirable methods of representa¬ 
tion it would have made provision for their use. 

This interpretation given the statute by the agency charged 
with its administration is to be given great weight, particularly 
when the agency is composed of the men first responsible for 
setting new statutory machinery in operation. As the Su¬ 
preme Court declared in Norwegian Nitrogen Products Co. v. 
United States, 2S8 U. S. 294.315: 

* * * administrative practice, consistent and gen¬ 
erally unchallenged, will not be overturned except for 
very cogent reasons if the scope of the command is 
indefinite and doubtful. United States v. Moore, 95 
U. S. 760,763; Logan v. Davis, 233 U. S. 613, 627; Brew¬ 
ster v. Gage, 280 U. S. 327, 336; Fawcus Machine Co. v. 
United States, 282 U. S. 375; Interstate Commerce 
Commn. v. N. Y., N. H. H. R. Co., 287 U. S. 178. The 
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practice has peculiar weight when it involves a con¬ 
temporaneous construction of a statute by the men 
charged with the responsibility of setting its machinery 
I in motion, of making the parts work efficiently and 
smoothly while they are yet untried and new. * * * 

See also. United States v. American Trucking Ass'ns., 310 U. S. 
534.549. 

The Mediation Board was newly created in 1934 to admin¬ 
ister the Act as revised in that year. Its membership, at the 
time the present case was decided, included one of the persons 
who assisted at the presentation and explanation of the bill to 
the congressional committees. 2 ’ The Board's interpretation is 
supported by the only light thrown upon the question in the 
legislative history of the statute. Since it is a permissible con¬ 
struction of the statutory language, it should be accepted by 
this Court. 

Appellants contend that the Board is bound to follow the 
grouping established in pre-existing contracts between a carrier, 
or its predecessors, and its employees, and point to the language 
of three opinions, two decided by this Court. Brotherhood of 
Railroad Trainmen v. National Mediation Board, 66 App. D. C. 
375, SS F. (2d) 757; Order of Railway Conductors v. National 
Mediation Board, 72 App. D. C. 299, 113 F. (2d) 531; Brother - 
hood of Railway and Ste amship Clerks, etc., v. Nash ville, C. & 
''~St. L. Ry. Co., 94 F. (2d>VC. C. A. 6). 

It is true that in Brotherhood of Railroad Trainmen v. Na¬ 
tional Mediation Board, this Court stated, by way of dictum, 
that ‘‘it was intended by Congress to adopt the designation of 
class or craft as determined by the then current working agree¬ 
ment between the railroad and particular groups or classes of 
its employees" (S8 F. (2d), at 760). But in that case, as well 
as in the other decisions cited, the issue related to the separa¬ 
tion of bargaining units because of differences in the type of 
work performed by groups of employees, not to whether the 

21 Otto s. Beyer, a member of the Board when the present case was de¬ 
cided, was a member of the staff of the Federal Coordinator of Transporta¬ 
tion in 1934. and assisted Mr. Eastman in explaining the proposed bill to 
the congressional committees. See House Hearings, pp. 25-27, 30-31. 
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unit would include all employees doing the same work for a 
single carrier. In each of those cases the unit was carrier-wide. 
Since there was no controversy on the latter question, the courts 
did not have before them the legislative history and other ma¬ 
terial showing that in using the words “craft or class*’ Congress 
intended a carrier-wide bargaining unit. We are confident 
that neither this Court nor the Sixth Circuit had the present 
problem in mind, and that the decisions relied upon were not 
intended to pass upon an issue not presented.*- As the Supreme 
Court, from Marshall's time to the present, has wisely recog¬ 
nized (Cohem v. Virginia, 6 Wheat. 264, 399; Humphrey's Ex¬ 
ecutor v. United States, 295 U. S. 602, 627), “It is a maxim, not 
to be disregarded, that general expressions, in every opinion, 
are to be taken in connection with the case in which those ex¬ 
pressions are used. If they go beyond the case, they may be 
respected, but ought not to control the judgment in a subse¬ 
quent suit, when the very point is presented for decision. The 
reason of this maxim is obvious. The question actually be¬ 
fore the court is investigated with care, and considered in its 
full extent. Other principles which may serve to illustrate it, 
are considered in their relation to the case decided, but their 
possible bearing on all other cases is seldom completely in¬ 
vestigated.” 

In any event, we believe that appellants are wrong in their 
view that the preexisting agreements are all-controlling. In 
the B. R. T. case this Court stated, at a later point in its opin¬ 
ion, that the working agreement was at least “some evidence” 
of the proper bargaining unit (p. 760). and referred to a passage 
from the Board's First Annual Report stating that “so far 
as possible the Board has followed the past practice of the em¬ 
ployees in grouping themselves * * * and * * * in 

making agreements” (ibid). This Court’s subsequent decision 
in the 0. R. C. case shows that it follows the Board in regarding 
the prior agreements as only one of a number of factors which 

“ In the B. R. T. case this Court relied upon the Board’s First Annual 
Report, which also contained the passage quoted supra, pp. 12-13. We think 
it proper to assume that the Court was not giving the quoted passage any 
broader effect than did the document from which it was taken. 
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determine the limits of a craft or class unit. We think the 
Sixth Circuit’s decision also indicates that prior agreements 
form only one of the elements to be considered. 

The statute itself demonstrates that Congress did not provide 
that the bargaining unit should be whatever had been estab¬ 
lished by prior contract, but that it should be the craft or 
class—a term with quite a different meaning. It is clear, for 
example, that if in 1934 the shopmen and conductors on a rail¬ 
road happened to be bargaining under a single agreement, 
presumably because they had chosen the same representative, 
they would, nevertheless, not be members of the same craft or 
class. In the same way. we think that the Act does not mean 
that every division of a carrier or every shop or yard may, 
if it chooses, become a separate bargaining unit. Nor does it 
mean that every portion of a large railroad which originally 
was operated by an independent company and whose employees 
accordingly constituted separate crafts or classes must continue 
to be treated separately after the operations are merged with 
those of the larger unit. Many railroads have resulted from 
consolidations of numerous smaller lines, and we think it clear 
that Congress did not intend such nonexistent operating units 
to form the basis for future craft or class representation. 

C. THE BOARD S TREATMENT OF YARDMEN OF THE NEW YORK 
I CENTRAL AS A SINGLE CRAFT OR CLASS IS CONSISTENT WITH 

OTHER PROVISIONS OF THE ACT. 

In Point III of their brief (pp. 26-32) appellants take the 
position that the Board’s action in holding that all of the New 
York Central yardmen belong to a single craft or class unlaw¬ 
fully limits the employees’ “freedom of association” and inter¬ 
feres with their right to select representatives of their own 
choosing. Appellants also contend that Section 1, Fifth of the 
Act. is inconsistent with the Board’s decision. These conten¬ 
tions are entirely without substance. 

i 1. Interference with freedom of association and selection of 
representatives. For these propositions, appellants first rely 
on the general purpose of the Act “to forbid any limitation 
upon freedom of association” (Section 2), on the provisions 
prohibiting carriers from interfering with their employees’ 
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choice of representatives (Section 2, Third and Fourth), and 
on the paragraph stating that it is the duty of the carriers 
and employees to make and maintain agreements. The 
interference with the limitations upon freedom of associa¬ 
tion to which these provisions refer consists of interfer¬ 
ence by the employer, as is apparent, both from the terms em¬ 
ployed, their general context, and their legislative back¬ 
ground. 23 They obviously have nothing to do with the scope 
of the bargaining unit. The provisions were reenacted or 
first inserted in the Act in 1934, when the majority rule provi¬ 
sions and Section 2, Ninth, in particular, which relate to that 
subject, were adopted. It must be assumed that Congress in¬ 
tended the Act to be read as a harmonious whole, and that all 
of the provisions were to be regarded as consistent with Sec¬ 
tion 2, Ninth, which, of course, they are. We have explained 
above (supra, pp. 15-20) that it was clearly understood when 
the Act was passed that the provisions as to crafts and classes 
meant exactly what the Board has now held them to mean. 

Appellants seem to confuse the original Railway Labor 
Act of 1926, which did not contain the provisions defining the 
bargaining unit and authorizing the Board to hold elections, 
with the Act as amended in 1934, which is now before the Court. 
Appellants’ brief emphasizes the fact that “the Act # * * 
was the joint product of management and railway labor,” (p. 
26) and assumes that the supposed wishes of those parties are 
controlling (pp. 26, 31). It is true that the 1926 Act w’as the 
product of such joint action. But the 1934 amendments were 
prepared by the Federal Coordinator of Transportation, and 
submitted and explained to Congress by him. They were op¬ 
posed by the representatives of the carriers, 24 including Mr. 
Walber of the New York Central, 25 and also in certain respects, 
by some of the railway labor organizations, 26 but were adopted 
in the form approved by Mr. Eastman. It is apparent that the 
understanding of the draftsmen of the 1926 Act, and the atti- 

23 H. Rep. No. 1944, S. Rep. No. 1065, 73d Cong., 2d Sess.; House Hearings, 
pp. 23 et seq.; Senate Hearings, pp. 11 et scq. 

24 House Hearings, pp. 122 et seq .; Senate Hearings, pp. 55 et scq. 

28 House Hearings pp. 152-156. 

28 The President of the Brotherhood of Railroad Trainmen opposed Sec¬ 
tions 2, Fourth and 2, Ninth. 78 Cong. Rec. 12,372. 
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tude of the organizations which they represent, do not reflect 
the meaning of the statute as amended in 1934. 27 

2. Section 1, Fifth. Appellants argue (pp. 28 et seq .) that the 
Board was deprived of authority to determine the limits of the 
! craft or class in this case by the proviso in Section 1, Fifth, of 
the Railway Labor Act 

* * * that no occupational classification made by 

order of the Interstate Commerce Commission shall be 
construed to define the crafts according to which rail¬ 
way employees may be organized by their voluntary 
action, nor shall the jurisdiction or powers of such em- 
I ployee organizations be regarded as in any way limited 

I or defined by the provisions of this Act or by the orders 

of the Commission. 

We fail to see how this proviso has any bearing upon the 
present case. Section 1, Fifth, defines “employee,” for pur¬ 
poses of the Act, as including every person performing any 
work for a carrier defined as the work of an employee or sub¬ 
ordinate official in orders of the Interstate Commerce Commis¬ 
sion then in effect or as the same might be amended. The pur¬ 
pose of the definition was obviously to indicate what persons 
were subject to the statute as a whole. The Interstate Com¬ 
merce Commission had previously promulgated the classifi¬ 
cation of employees to be used in the filing of reports to the 
Commission,-* and it was this classification which was referred 
to in the definition. 

: This minute classification of employees for reporting pur¬ 
poses has no relationship to the manner in which railroad em¬ 
ployees are grouped into collective bargaining units. In order 

i 27 Mr. Donald Richberg, who is cited by appellants (br. p. 29), explained 
the 1920 Act to the congressional committees. His understanding as to the 
meaning of that statute is, of course, material and helpful. But it does 
not appear that he had anything to do with the provisions of the 1934 Act 
which are involved in this case. 

i L>s Rulex for Reporting Information on Railroad Employeex. together with 
a Claxxiflcation and Index of Steam Railroad Occupation, issued by the 
United States Railway Labor Board and approved by the Interstate Com¬ 
merce Commission (1921). 
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to avoid all doubts on this score, the proviso was added to the 
definition. The first clause provides merely that the Com¬ 
mission classification shall not be regarded as defining the 
crafts into which employees may be voluntarily organized. 
The Mediation Board and this Court have so held ( Order of 
Railway Conductors v. National Mediation Board, supra). 
The second clause, stating that “the jurisdiction or powers of 
such employee organizations” is not to be regarded as limited or 
defined by the provisions of the Act or the order of the Com¬ 
mission. means only that the Act shall not limit the jurisdiction 
of labor organizations. Thus the Act would not prevent the 
engineers’ union from representing the craft of conductors if 
both the union and the employees involved were willing. Ob¬ 
viously, neither of the clauses has any application to the present 
case, inasmuch as no one has held that the Switchmen’s Union 
lacked jurisdiction to represent yardmen on the New York 
Central or made any attempt to follow* the classification of 
employees made by the Interstate Commerce Commission. 

Section 1, Fifth, was a part of the Railway Labor Act as 
originally enacted in 1926. At that time there was no pro¬ 
vision in the Act equivalent to the present Section 2, Ninth, 
for the settlement of representation disputes through the hold¬ 
ing of elections. The latter paragraph w*as inserted in the 
statute when it was revised in 1934. 

We think it clear that Section 1, Fifth, was never intended 
to preclude determination by the proper board of the limits 
of a craft or class as an aid to the effective settlement of repre¬ 
sentation disputes. Thus there can be no conflict between 
Section 1, Fifth, and Section 2, Ninth. If Section 1, Fifth, 
however, is to be construed in the manner suggested by ap¬ 
pellants, the Board would be deprived of the pow*er to 
determine who may participate in elections whenever a 
“jurisdictional” question is raised. As we shall show*. Section 
2, Ninth, w*as intended to give the Board that very pow*er. If 
there should be any conflict between the tw*o sections, the 
specific provisions in the 1934 Act w*ould, of course, take prece¬ 
dence over the earlier clause ( Virginian Railway Co. v. System 
Federation No. 40 , 300 U. S. 515.563, and cases cited). 
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| That Section 2, Ninth, was intended to permit the National 
Mediation Board to decide questions of jurisdiction when es¬ 
sential to the determination of who may participate in an 
election is clear, not only from the language and obvious pur¬ 
pose of the paragraph, but also from its legislative history. 
The purpose of Section 2, Ninth, was to insure the settlement 
of representation disputes which had been a frequent cause of 
friction in the past. This purpose could not have been achieved 
unless some means of resolving questions as to the bounds of 
the voting unit had been provided. This Court judicially 
knows from its own docket that disputes between railroad 
unions as to the limits of a craft or class are not uncommon. 

! Unless and until such issues are resolved, the representative 
of a craft or class cannot be ascertained. 

That Congress intended the Board to possess the power to 
decide such questions is apparent from the Committee reports 
and hearings. The Senate Committee Report, referring to the 
subject in a somewhat backhanded fashion, states (S. Rep. 
1065, 73d Cong., 2d Sess., p. 3): 

This determination of what employees shall be al¬ 
lowed to vote is one of the most controversial subjects 
in the settlement of disputes. Your committee 
amended the bill so that if the Mediation Board found it 
i might arouse antipathy on the part of the carriers or the 
employees in deciding questions of this kind, it could 
create a neutral committee to do that work, so its own 
usefulness of settling disputes that might arise there¬ 
after might not be impaired. 

This paragraph clearly assumes that the Board would have 
authority to settle such questions. The statements by Mr. 
Eastman, who explained the bill to the Congressional Commit¬ 
tees, are even more conclusive. The pertinent remarks are as 
follows (House Hearings, supra, pp. 41, 45, 57-5S): 

Commissioner Eastman. * * * 

Now, it is one of the curses of the labor world at the 
present time that there are so many of these unfortunate 
jurisdictional questions. They cause trouble all along 
i the line, and unnecessary trouble, and it seems to me 
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that it is highly desirable to have some neutral agency, 
tribunal, which is impartial and which can settle these 
questions, and that is what is undertaken to be done 
here (p. 41). 

***** 

Mr. Wolverton. I desire to know whether your 
amendment includes a definition of craft or class? 

Commissioner Eastman. No. We thought of that, 
as to whether or not it was necessary to define craft or 
class, but those are words which have been used in labor 
parlance for a very long time, and I think there would 
be no difficulty in determining what is a craft or class 
of employees. 

Mr. Wolverton. You do not think that without defi¬ 
nition they might create disputes between the different 
classes of employees as to the jurisdiction of each? 

Commissioner Eastman. No; and if there are any 
disputes I think that that matter is sufficiently covered 
by the provisions of the ninth paragraph, which provides 
for the settlement of such disputes, or rather, provides 
the tribunal which shall have power to consider and 
determine such disputes. 

Mr. Wolverton. You do not think it is necessary then 
to define the craft in any specific way? 

Commissioner Eastman. No; I do not think it is 
necessary (p. 45). 

***** 

Mr. Huddleston. How would we resolve an issue 
where there was a conflict of jurisdiction as to classes 
and crafts, such, for illustration, as comes up in the 
classification of employees. We have had some pretty 
bitter disputes, we will say, between the carpenters and 
the sheet-metal workers over who should put in metal 
window’ frames. That is just an illustration of what 
sometimes happens, and the trouble has been that no¬ 
body could say whether the man doing that work was a 
carpenter or a sheet-metal worker. What w’ould you do 
w’ith a situation such as that under this bill? 
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Commissioner Eastman. It is the intent that that 
would be handled under the paragraph ninth that I have 
discussed (p. 57). 

Mr. Huddleston. That issue then would be decided 
by the Board of Mediation? 

Commissioner Eastman. That is the intent; whether 
or not it docs provide for every possible contingency. I 
am not sure, but that is what it was designed to do. 
(p. 58). 

Mr. Clement opposed Section 2. Ninth, on behalf of the 
railroads, because he agreed with Mr. Eastman's interpreta¬ 
tion.'-"’ He recognized that it would narrow the effect of Sec¬ 
tion 1. Fifth, saying (House Hearings, p. 131): 

Section one. paragraph 5. of the bill distinctly states 
that neither the provisions of this bill nor any occupa¬ 
tional classifications made by the Interstate Commerce 
Commission shall be construed in any way to define 
crafts, yet section 9 of this bill puts the problem of 
jurisdiction of crafts up to the Mediation Board, and 
places upon them the responsibility of determining those 
eligible to vote in case of disputed representations, and 
brings about a complication that neither railroad nor 
employees know where they are. 

None of the witnesses before the Committees disputed this 
obvious construction of Section 2, Ninth. In the debate in 
the Senate, there was read a letter from President Whitney, of 
the B. R. T., also opposing Section 2, Ninth, because it would 
give the Government power to settle jurisdictional questions 
(78 Cong. Rec. 12372). 

This Court itself has consistently assumed that the Media¬ 
tion Board has power to settle jurisdictional questions in de¬ 
termining representation disputes. Brotherhood of Railroad 
Trainmen v. National Mediation Board and Order of Railway 
Conductors v. National Mediation Board, supra, are illustra¬ 
tive. In each case a conflict as to jurisdiction between two 


29 Mr. Walber of the New York Central apparently was of the same view 
(House Hearings, pp. 155-156). 
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railway labor organizations was resolved by the Board, and in 
each case this Court indicated that such matters were for the 
Board, in the first instance, to decide. 

We have perhaps gone to undue length to prove that Sec¬ 
tions 1, Fifth and 2, Ninth mean what they say. But ap¬ 
pellants have stressed the “importance” of Section 1, Fifth, 
as well as the fact that it “was apparently overlooked” prior 
to this stage of the case (Br. p. 39). Perhaps a simple explana¬ 
tion of the “neglect” of this section was awareness of its inap¬ 
plicability. 

CONCLUSION 


For these reasons, it is respectfully submitted that the judg¬ 
ment of the court below should be affirmed. 


Robert L. Stern, 

Special Assistant to the Attorney General. 
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COUNTER STATEMENT OF THE CASE. 

The question presented is whether or not the Brother¬ 
hood of Railroad Trainmen, one of the Appellees, (herein¬ 
after referred to as B. R. T.) is entitled to represent the 
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Yardmen on the New York Central Railroad or whether or 
Inot the Switchmen’s Union of North America, the Appel¬ 
lant, (hereinafter referred to as Switchmen’s Union) is en¬ 
titled to represent them. 

In 1914 the Lake Shore & Michigan Southern Railway 
Company, operating from Buffalo, New York to Chicago, 
Illinois, and the New York Central & Hudson River Rail¬ 
road Company, operating from New York to Buffalo, con¬ 
solidated to form the New York Central Railroad Company, 
extending from New York to Chicago, Illinois. That por¬ 
tion of the New York Central Railroad Company, 
which formerly consisted of the Lake Shore & Michigan 
Southern Railway Company is now commonly referred to 
as New York Central—Lines West of Buffalso and that 
part of the New York Central Railroad which formerly com¬ 
prised the New York Central & Hudson River Railroad 
Company is now commonly known as New York Central— 
Lines East. The New York Central Railroad Company also 
operates certain roads under long term leases which roads 
are the Boston & Albany, Cleveland, Cincinnati, Chicago & 
St. Louis Railway Company (The Big Four), the Michigan 
Central and the Toledo & Ohio Central. All these leases 
are for 99 years renewable in perpetuity, except the Toledo 
& Ohio Central which continues for the corporate existence 
of the lessor. Although the New York Central Railroad 
Company owns no stock of the Boston & Albany, it has con¬ 
trolling stock ownership in the other lines. 

Each of the lessor companies has long term leases on a 
number of smaller railroads w r hich are now operated under 
the lease between the intermediate lessor and the New York 
Central. The New York Central Lines, East of Buffalo and 
Lines West of Buffalo are simply operating regions and 
have no corporate existence. None of the lessor subsidiaries 
operates any railroad equipment, but their equipment is 
operated solely by the New York Central Railroad Com¬ 
pany, Lessee. 

Common executives serve the New York Central, includ¬ 
ing leased lines. 
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The New York Central, although having a controlling 
stock ownership in the Pittsburgh & Lake Erie and the 
Indiana Harbor Belt, does not operate these roads and they 
are not involved in this dispute. The New York Central 
Railroad, when considered with these two roads, is referred 
to as the New York Central Railroad System. Without 
these two roads it is properly called the New York Central 
Railroad Company. 

The Switchmen’s Union represent all yardmen on the 
New York Central—Lines West, with the exception of 9 
yards, and all yardmen on the Michigan Central, West of 
the Detroit River. The B. R. T. represent the yardmen 
on all the other segments of the New York Central Railroad, 
including 9 yards on the New York Central—Lines West. 

It is the contention of the B. R. T. that the yardmen on 
the entire New York Central Railroad is the proper bar¬ 
gaining unit and it is the position of the Switchmen’s Union 
that the New York Central Railroad should be broken down 
into segments based on the geographical boundary lines of 
the individual non-operating lessors of the New York Cen¬ 
tral Railroad. Efforts of a mediator assigned by the Board 
to have the Switchmen’s Union and the B. R. T. agree as 
to the proper bargaining unit being unsuccessful, the Board 
found that a dispute existed (App. 33). Accordingly a 
hearing was held by the Board to determine the basis upon 
which to conduct an election, all parties were heard, briefs 
filed and testimony taken, covering 243 pages, the Board 
announcing its findings upon investigation (App. 31-38) 
and Findings of Fact and Conclusion (App. 38-54) in a de¬ 
tailed, logical and accurate manner. Pursuant to these 
findings an election was conducted by a representative of 
the Mediation Board, who found that out of 7,187 yardmen 
eligible to vote on the New York Central Railroad, 5,260 
voted, of whom 4,112 voted for the B. R. T., 941 for the 
Switchmen’s Union, 152 for other organizations, 55 ballots 
being void (App. 56). 
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The Board thereupon certified the B. R. T. as “Duly des- 
i ignated and authorized to represent the craft or class of 
yardmen employed by the New York Central Railroad Com¬ 
pany 1 for the purposes of the Railway Labor Act” (App. 
56-57) which certification the Appellant sought by their 
amended Bill of Complaint to have set aside but the action 
i of the Board was affirmed by the District Court (see Find¬ 
ings of Fact and Conclusions of Law, App. 86-93) and ac¬ 
cordingly the Switchmen’s Union Bill of Complaint was 
i dismissed from which action this appeal followed. 

It will be noted that the invocation of the Appellee was 
i amended (App. 121-123-124) from New York Central Rail¬ 
road System to New York Central Railroad which distinc- 
i tion is important in view of the fact that there are a number 
of roads in which the New York Central Railroad has a 
stock interest, but does not operate, which are included un- 
i der the New York Central Railroad System but not the 
New York Central Railroad, which roads are not involved 
in the present dispute (App. 123-124). 

I In view of the amendment, the Appellant is in error when 
i they state, referring to the Brotherhood of Railroad Train¬ 
men, (App. 4): 

“Thev also contend that all the vardinen of the New 

* _ " V 

York Central System should be voted for the purpose 
of selecting a single representation.” 

The contention is, in view of the amendment, that all the 
:yardmen of the New York Central Railroad should be voted, 
i It is agreed that the case is one of far reaching impor¬ 
tance because, should the Court agree with the Appellant’s 
position, segments of a railroad, in the event of a dispute as 
i to representation, would have to be polled, based on the 
! territorial boundary of the particular portion represented 
by a labor organization or covered by an employment con¬ 
tract, rather than based on the definition of the term “car¬ 
rier” as contained in the Railway Labor Act. 

I i Erroneously referred to (App. Brief, p. 2), as New York Central Railroad 
System. 
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The figure of 6,087 yardmen employed by the New York 
Central Railroad System, contained in the Appellant’s 
Statement Of Case is incorrect, although this number was 
employed by the New York Central Railroad at the time 
of the investigation by the Mediation Board. 

It does not seem proper or accurate to make the argu¬ 
ment, in Appellant’s Statement Of Case (last par. p. 4) 
that: 


“It was also probable that if an election were held 
for representation of yardmen employed by the New 
York Central—Lines West, the Switchmen’s Union 
would win such an election, since the Brotherhood only 
claimed to represent 774 out of 1362 employees;” 

the reason given by the Appellant was that: 

“The Brotherhood claimed total authorizations to 
represent 4749 employes but the claim was exagger¬ 
ated” because “in the ensuing election there were only 
4112 votes cast for the Brotherhood.” 

Out of the 7187 employees eligible to vote, 5260 voted, of 
which 4112 voted for the B. R. T. which is 78.175 per cent 
of those voting, whereas authorization cards were produced 
for 4749 employees of the 7187 employees eligible to vote 
or approximately 66.08 per cent, it thus appears that the 
claim of the B. R. T. was not exaggerated, but the converse 
is true; it was underestimated. By way of comparison, the 
Switchmen’s Union polled 941- votes on the entire New 
York Central Railroad including the parts of said railroad 
it claimed to represent, which is not even a majority of the 
parts of the New York Central Railroad on which repre¬ 
sentation was claimed by the Switchmen’s Union. 

The question presented to the Board is distinctly and 

2 Appellants brief contains footnote bottom of page 6 station as follows: 
“It should be here stated that members of the Switchmen's Union were ad¬ 
vised by their counsel (then, but not now, representing them) not to vote, and 
since over 1900 employees did not vote at this vitally important election, it 
appears that a large number of members of the Switchmen’s Union unfor* 
tunately refrained from voting. * * Had the entire 1900 voted for the 
Switchmen Union, which is highly improbable, the result would still have 
favored the B. R. T. since this total when added to the 941 makes a total of 
2841 and the B. R. T. received 4112 votes. 
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clearly stated in its Findings Upon Investigation (App. 33- 
34) and not as stated by the Appellant, under statement of 
case, first paragraph, page 5. 

STATUTE INVOLVED. 

The statute involved is the Railway Labor Act of 1926, 
44 Stat. 577, as amended in 1934, 48 Stat. 1185, 45 U. S. C. 
Secs. 151 et seq. Set out in full in Appellant’s Brief, pages 
6-10 and in Argument of Appellee, National Mediation 
Board. 

SUMMARY OF ARGUMENT. 

L 

A representation dispute existed between the B. R. T. 
and the Switchmen’s Union when no agreement could be 
reached between them as to the proper bargaining unit. 

n. 

The Board properly found that the dispute -was among 
all the yardmen on the New York Central Railroad and 
therefore the election to determine representation must be 
carrier wide. 

m. 

The Board’s finding that the lines owned, leased and 
operated by the New York Central Railroad constitute a 
single carrier is not only supported by substantial evidence 
but is compelled by virtue of the definition of the term 
“ carrier.” 

ARGUMENT. 

I. 

A representation dispute existed between the B. R. T. and 

i the Switchmen’s Union when no agreement could be 

i reached between them as to the proper bargaining 
unit. 

It is conceded that the Switchmen’s Union and the B. R. 
T. could not reach an agreement through the efforts of a 
mediator assigned by the Board as to the proper bargaining 
unit. 
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It is the contention of the Switchmen’s Union, however, 
that this did not constitute a dispute among the carrier’s 
employees. It would seem too obvious to require argu¬ 
ment that employees can act only through their representa¬ 
tive (the definition of Representative being contained in 
Section 1 Sixth). The fact is, that 4749 employees were 
dissatisfied because this number signed authorization cards. 
It would obviously be impossible to have a dispute deter¬ 
mined by the Mediation Board in any other manner except 
upon invocation made through a representative. 

It is stated in the Appellant’s Brief (p. 15) that: 

“ # # * there is nothing in the record which discloses 
that any of the yardmen covered by such contracts 
questioned or disputed the right of the Switchmen’s 
Union to represent them.” 

This statement is not accurate. See testimony of Mr. Rob¬ 
inson, General Chairman, B. R. T. (App. 139) who testified 
before the Board that there had been a dispute in January, 
1940; that he received a petition addressed to him from 
38 yardmen of the former Michigan Central Railroad at 
Toledo, Ohio, out of a roster of 56 men, requesting repre¬ 
sentation bv him because thev were denied the right of hav- 
ing a local committee by the Switchmen’s Union. Also see 
testimony (App. 140) wherein he testified that 700 employ¬ 
ees in train service, yard service and engine service and 
among the car men at Detroit, had filed a petition to the 
C. I. 0. for representation. 

Appellant’s Brief (p. 15, footnote 1) states: 

“While the Brotherhood claims representation au¬ 
thorizations from 479 yardmen on the Michigan Cen¬ 
tral and 774 yardmen on the New York Central—Lines 
West, there is no conclusive evidence that any of these 

authorizations came from vardmen covered bv Switch- 

•» •> 

men’s contracts.” 

There can be no denial that the Switchmen’s contract cov¬ 
ered all of the yardmen employees in the United States on 
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the Michigan Central, because, as stated in Appellant’s 
Brief (p. 4, 3rd par): 

“Furthermore the Michigan Central yards East of 
the Detroit River were in Canada so that those yard¬ 
men covered by a Brotherhood contract but living and 
working in Canada could not be voted and as a matter 
of fact, were not voted by the Board and were not sub¬ 
ject to its jurisdiction.” 

In view of this statement in the Appellant's Brief, which 
this Appellee agrees is a fact, since the only employees of 
the Michigan Central, employed as yardmen, are covered 
by the Switchmen’s Union contract, the Appellant is plainly 
in error in contending that there is no evidence that the 
479 B. R. T. representation authorizations secured by the 
B. R. T. on the Michigan Central came from yardmen cov¬ 
ered by the Switchmen’s contracts since these authoriza¬ 
tions could come from no other source. As to the 774 rep¬ 
resentation authorizations from the yardmen on the New 
York Central—Lines West, it appears from the Findings 
of Fact, Mediation Board, (App. 40), that the Switchmen’s 
Union represented 19 yards on the New York Central— 
Lines West of Buffalo, among which are the largest yards 
on that property and the B. R. T. represented only 9 yards. 
The total number of employees on the New York Central— 
Lines West, was 1326. Assuming in the absence of evi¬ 
dence to the contrary that the yardmen were divided 
equally among the 28 yards of the New York 
Central—Lines West, would give an average of 47.5 
men per yard which would indicate that the Switch¬ 
men’s Union held contracts for 19 times that fraction 
or 901 and the B. R. T. represented only 425, so that of 
necessity a large proportion of the 774 representation au¬ 
thorizations must have come from yardmen covered by 
Switchmen’s contracts. This show’s conclusively a dispute 
among yardmen covered by the Switchmen’s Union con¬ 
tracts on the Michigan Central and abundant evidence of 
a dispute on the New York Central—Lines West, among 
the yardmen covered by the Switchmen’s Union contracts 
and that the yardmen were not satisfied with their repre¬ 
sentation. 
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n. 

The Board properly found that the dispute was among all 
the yardmen on the New York Central Railroad and 
therefore the election to determine representation 
must be carrier wide. 

In determining whether or not a dispute existed it is es¬ 
sential to determine among whom the dispute existed. If 
the unit used in determining the boundary lines of a unit 
involved in the dispute were made small enough it is per¬ 
fectly obvious that no dispute would ever be found to exist. 
The Railway Labor Act determines the proper unit by the 
definition of a carrier and in this instance it is clear the 
carrier is the New York Central Railroad. But it is argued 
by the Appellant that the boundary lines of the particular 
lessors of the New York Central Railroad must determine 
the limits beyond which the Board could not go in deter¬ 
mining whether a dispute existed. Why should these boun¬ 
dary lines have any particular significance when it would 
be impossible to make a contract affecting yardmen with 
the lessor for the reason that the lessor employs no yard¬ 
men and the lessor corporation is maintained as a shell only 
for the purpose of distributing rentals received from the 
New York Central Railroad, to a few minority stockholders 
who did not care to part with their stock. 

The Appellant's position is that even the New York Cen¬ 
tral—Lines East and the New York Central—Lines West, 
could not be taken together as a bargaining unit and if 
consistent in this regard their argument would be the same 
whether, instead of the Michigan Central it were New York 
Central—Lines North and instead of the Boston & Albany, 
it were New York Central—Lines Northeast. In other 
words the argument of the Appellant carried out to its log¬ 
ical conclusion would be the same even though the original 
corporate lessors were merged through dissolution, so that 
the corporate entity would be no longer maintained. 

The basis of the Appellant’s argument is that when a 
contract is entered into with a certain portion of a railroad, 
regardless of how designated, that only that portion cov- 
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! ered in the contract can ever be used as a unit in determin¬ 
ing whether or not a dispute exists. In most cases the 
present lessors of the New York Central Railroad acquired 
the property leased by them, through merger or lease and 
the lessor of the New York Central Railroad became the 
intermediate lessor; (see Findings of Fact, District Court, 
App. 88), and why wouldn’t it be just as logical to say the 
boundary lines of the original lessors, or, as Mr. Cantlev 
describes it “heritage of the past,” (App. 108), be taken 
as the determining unit? 

The Appellant (p. 24) states: 

“The great railroad svstems such as the New York 
Central, Pennsylvania Railroad and the Southern Pa¬ 
cific (to mention only a few), are the product of the 
i consolidation of many small railroads. They operate 
over vast stretches of territory involving so many dif¬ 
ferent operating and climatic conditions, that separate 
operating divisions are inevitable and necessary to effi- 
i ciencv. Some of these are essentially the maintenance 
of earlier separate companies. Some of them are the 
results of a later division of managerial powers. But 
the record of the proceeding before the Board is replete 
with evidence of the fact that employees may belong 
to the same craft, but work on different sections of a 
railroad system, hundreds of miles apart, subject to 
localized management, dealing with local conditions, 
i working under contracts that, because of local condi¬ 
tions or historical development, vary in their terms 
and application and that such employees when they 
wmrk, for example, on the Boston & Albany operating 
from Albany east, will not be in any real way IN¬ 
VOLVED in a dispute which may arise on the Michi¬ 
gan Central Railroad or New York Central—Lines 
West.” 

The fact is that the Pennsylvania Railroad has one con¬ 
tract covering all yardmen and trainmen which had its in¬ 
ception in 1920, (App. 115) and another contract covering 
all yardmen on the entire Pennsylvania Railroad was en¬ 
tered into with the B. R. T. on September 16, 1942, copy 
of which is on file with the Mediation Board. It is signifi¬ 
cant that the contract previous to the present one was in 
effect for 15 years. Indeed, the New York Central itself 
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recognized the wisdom of having one contract on the entire 
system by entering into a contract with the B. R. T. affecting I 
all dining car stewards on the New York Central System 
and are endeavoring to negotiate a uniform contract cov¬ 
ering cooks and waiters; (App. 167) Mr. Walber (App. 
168) referring to train dispatchers and railroad teleg¬ 
raphers, states: 

“When it becomes necessary to negotiate changes 
in the New York Central agreement, special arrange¬ 
ments are usually made for joint handling for the New 
York Central and Big Four.” 

It should not require any argument to indicate the desira- I 
bility of having one contract with one representative af¬ 
fecting a particular craft, rather than many contracts with 
many organizations covering each yard or so-called local 
condition. The very purpose and basis of the Railway 
Labor Act as indicated not only by Sec. 2, Fifth, but by the 
hearings which took place before the various committees | 
on the 1934 amendment, all of -which are quoted in detail 
in the brief of the Mediation Board, show conclusively that 
the simplification and avoidance of friction between the 
employers and employees was one of the underlying pur¬ 
poses of the passage of the 1934 amendments to the Rail¬ 
way Labor Act. 

It is the contention of the Switchmen’s Union (p. 29) 
that: 

“Yard service is a local service, employees being 
particularly interested in local conditions, whereas 
other transportation employees, engineers, firemen, 
conductors and trainmen work over an operating di¬ 
vision of a railroad.” 

It is not clear whether or not it is the Appellant’s position, 
if road men were involved in this case rather than yard¬ 
men , would be the same as to the proper bargaining unit. 
Certainly if this were contended, it would have very little 
force in view of the fact that most road operating employ- 
ees would have duties taking them over a large portion of 
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the New York Central* Railroad and would not be subject 
to the so-called “local conditions.” What these purely 
local conditions affecting yardmen are has not been ex¬ 
plained in the Appellant’s Brief. The principal things af¬ 
fecting yardmen are rates of pay, hours of service, senior¬ 
ity rosters, overtime provisions, the handling of grievances, 
duties involved and promotions; these conditions are of 
paramount concern to yardmen whether employed on the 
New York Central—Lines West or the Michigan Central, 
West of the Detroit River. The record of hearings before 
the Mediation Board will indicate that very rarelv do con- 
ditions arise in one yard wholly foreign to conditions in 
another, but the converse is true, that so-called “local con¬ 
ditions” are the basis used for contracts governing all 
yardmen, as indicated by the evidence of one contract on 
the Pennsylvania Railroad affecting all yard conductors, 
road and yard brakemen, baggagemen, assistant collectors, 
etc. (App. 115). 

Appellant’s Brief (footnote, p. 29) giving the explana¬ 
tion of Mr. Donald Richberg before the House Committee 
on Interstate and Foreign Commerce, is rather interest¬ 
ing: 

I “* * * There is absolutely nothing in this Act that 
gives any special privilege or aid to an organization 
except this, and that is if an organization is of the 
type that the employees themselves want, it will 
strengthen that organization, because they have a 
right here to be represented as they see fit. If it is of 
th type that they do not want, it will weaken the or¬ 
ganization. In other words, it must stand on its own 
merits.” (House Committee Hearings on H. R. 7180, 
Jan. 26, 27, 1926, P. 64) 

It is apparent that the B. R. T. is the type of organization 
that the employees themselves want and that, according to 
Mr. Richberg’s explanation, they have a right to be repre¬ 
sented as they see fit. No where in this explanation can it 
be found that “they” means a particular segment of a rail¬ 
road and in view of the explanations given, not only by Mr. 
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Richberg, but others, at the various committee hearings and 
the refusal of Congress to embody any provisions in the 
1934 amendments to the Railway Labor Act limiting the 
unit to any particular portion of a carrier, it is apparent 
this was not intended. 

The testimony of Mr. Walber is understandable. Some 
explanation of his position could be offered by the 
possibility that he would prefer to deal with local 
groups where the strength is divided rather than one 
organization covering the entire railroad, because in 
the former case contracts might be negotiated through 
local representatives while in the latter case a con¬ 
tract would be negotiated with one or more of the 
national officers of the labor organization who would have 
the benefit of conditions not only on the entire railroad, but 
throughout the country, as affecting operating employees or 
yardmen. Otherwise there can be no explanation of Mr. 
"Walber’s failure to recognize the many advantages and ease 
of operations pointed out by Mr. Eastman before the vari¬ 
ous committees in having one contract, affecting one rail¬ 
road, with one organization, affecting one craft. 

Of course there is no reason why, if a railroad is so large 
that they feel it advisable from an operating standpoint to 
assign General Managers to parts of the territory, that 
certain officers of the labor organizations could not be as¬ 
signed to handle the territory covered by the manager, but 
this could be done under one contract and is so conducted 
bv the Pennsylvania Railroad. 

The case of 0. R. C. v. ’National Mediation Board (113 
Fed. 2nd, 531) as cited by the Appellant (p. 33) is not au¬ 
thority for their contention because in this case the Court 
was dealing with the question as to whether or not the 
Board was arbitrary and capricious in determining that 
yard conductors, yard brakemen, or helpers, and switch 
tenders constituted the craft of yardmen and the Court 
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! held that the Board was not arbitrary or capricious in de¬ 
termining that they were yardmen, in view of the fact that 
the employees themselves had considered this group as 
| embraced in the term “yardmen.” The Board had, previous 
to its final determination, before a hearing, certified the 
0. R. C. as representing a part of this group but, after a 
i hearing, determined their previous decision was wrong and 
that yardmen embraced all of the employees herein men- 
i tioned. The Court did quote with approval the finding of 
the Board, as follows at page 533: 

‘ ‘ The Board is impressed that the tendency to divide 
and further subdivide established and recognized crafts 
and classes of employees has already gone too far, and 
threatens to defeat the main purpose of the Railway 
Labor Act.” 

The Court further said (p. 534): 

“New employees begin as brakemen or trainmen in- 
terchangeablv on the road and in the vard. After a 
year they may take examinations for promotion to yard 
foreman and road flagman # * *” 

! Query: Assuming a similar situation on the New York 
Central, is it the Appellant’s contention that yardmen who 
| are promoted to road flagmen and whose duties would carry 
them over a large portion of the entire New York Central 
i Railroad would have to be polled based on the territorial 
i limits of a particular yard or subdivision? 

The term “class” apparently relied upon by the Appel- 
1 lant is dealt with on page 534, as referring to various occu¬ 
pational groups and nowhere does this decision refer to 
i class as synonymous with geographical subdivisions. 

In the present case, however, there is no dispute as to the 
I groups embraced by the term “yardmen.” The Appellant 
and both Appellees are in accord on this point, 
i The Appellants then cited the case (p. 34) of B. R. T. v. 
i Mediation Board, (88 Fed. 2nd 757) in support of their 
position that: 
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“* • # to force a single representation or bargaining 
unit upon the yardmen of the entire New York Central 
System would constitute a gross violation of the Act.” 

Firstly, no attempt is made to force representation. A 
vast majority of the men voted for it. Secondly, represen¬ 
tation is not requested on the New York Central System 
but on the New York Central Railroad. This Appellee is 
at a loss to understand why the Appellant constantly refers 
to System in view of the fact that the Board’s certification 
states Railroad. 

This case, however, does not support the Appellant’s 
position. The question here presented was whether or not 
brakemen whom the evidence showed spent the larger por¬ 
tion of their time as road conductors and as such eligible 
to vote for representation. Nowhere in this decision does 
the Court say that class is synonymous with geographical 
boundaries. The Court said (p. 761): 

“* # * But as we have seen the intent of Congress 
in leaving undefined by the Act the personnel of the 
class authorized to choose a representative was to adopt 
and govern the grouping as it then was recognized and 
established by mutual agreement of employees and car¬ 
rier.” (Emphasis supplied.) 

Fortunately Congress did not leave undefined the definition 
of the term “carrier” but expressly defined it under defini¬ 
tions, Section 1, First. The Court also at page 761, com¬ 
mented on the lack of a full hearing by the Board and 
stated: 

<<• • * And obviously the lack of such a hearing in 
the present case has left us as it must have left the 
Board, without the necessary data on which to form an 

^ • • myy 

opinion 

The Court then reversed and remanded this case in order 
that they might have before it on appeal (should another be 
taken) a complete record to determine whether or not the 
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action of the Board was arbitrary or capricious. Such, for- 
i tunately, is not the case in the matter now before the Court. 
A full and complete hearing was afforded, briefs were filed, 
numerous exhibits were put in evidence and all phases of 
this case were carefully considered. 

Another case quoted by the Appellant (p. 35) is Brother¬ 
hood of Railway and Steamship Clerks, etc. v. N. C. <£ St. L. 
i Railway, (94 Fed. 2nd 97). The facts of this case are given 
in Appellant’s Brief (p. 36). This case likewise does not 
deal with the question of what is meant by the term “car¬ 
rier” nor does it deal with anything else except whether 
i or not employees who perform labor work are to be in- 
1 eluded under the craft of clerks. The Court does say, as 
cited by Appellant (p. 36) and as contained in the Court’s 
opinion (p. 99), as follows: 

“The terms ‘craft’ or ‘class’ are not defined. It is 
fair inference that the Congress intended that collec¬ 
tive bargaining groups already constituted and func¬ 
tioning were to be recognized and it is likewise fair in¬ 
ference that the terms were left sufficiently elastic to 
meet not only changing conditions but also existing 
conditions among the employees of carriers differing 
greatly in size, number of employees, intensiveness of 
their organization and differences in its origin, scope 
and development.” 

One of the changing conditions the Court had in mind could 
reasonably be construed to mean, the unification of a 
railroad, as in the present case, where the Michigan Cen¬ 
tral ceases to have operating employees by reason of the 
lease of all of its equipment. 

The Appellant (p. 37) again quotes the case of 0. R. C. 
v. Mediation Board (113 Fed. 2nd 531), the facts of which 
have already been given. The Appellant makes much of the 
Court’s citation of Sec. 1, Fifth, of the Railway Labor Act 
which provides in part: 

“No occupational classification made by order of the 
Interstate Commerce Commission shall be construed to 




17 


define the crafts into which railway employees may be 
organized by their voluntary action.’’ 

Aside from the fact that the detailed classification by the 
Interstate Commerce Commission is only one of many fac¬ 
tors considered by the Mediation Board, perhaps a suf¬ 
ficient answer to this is that the term ‘‘Railway Employ¬ 
ees” does obviously not mean parts of a railroad’s em¬ 
ployees, when there is no dispute as to the meaning of the 
word “craft”. 

Appellant states further (p. 38): 

“Throughout the railroad industries the organiza¬ 
tions have constantly carried on collective bargaining 
not only with single carriers, but also with managerial 
divisions of a railroad system and with parts of a sys¬ 
tem that once were or remained separate operating 
entities.” 

It certainly cannot be contended that the Michigan Central 
or the New York Central—Lines West, are now separate 
operating entities for the reason that these two subdi¬ 
visions have no operating employees, so that Appellant’s 
argument on this score resolves itself into the proposition 
that the Mediation Board must be bound in determining 
what a carrier is, to what Mr. Cantley described as “a her¬ 
itage of the past” (App. 108) unless the Appellant con¬ 
tends that the “managerial division” is the determining 
factor to be applied to a bargaining unit, which means that 
any time a manager’s territory is extended or diminished, 
a new- election could be called for by one of the Railway 
Labor Organizations involved. Certainly any unit as vol¬ 
atile as this could not be taken as a carrier within the mean¬ 
ing of Section 1, First. 
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m. 

The Board’s finding that the lines owned, leased and op¬ 
erated by the New York Central Railroad constitute a 
I single carrier, is not only supported by substantial evi¬ 
dence but is compelled by virtue of the definition of the 
term “carrier.” 

All the recognized decisions on the point involved are 
to the effect that the decision of the Mediation Board will 
not be disturbed on appeal unless its decision is not based 
on substantial evidence and is arbitrary and capricious and 
this is true even though other inferences could have been 
drawn by the Board ( N. L. R. B. v. Nevada Con¬ 
solidated Copper Corporation , 62 S. Ct. 961, 316 U. S. 105, 
decided April 27,1942). This is true even though the Court 
may have been of a different opinion than the Board. 

It is submitted that Congress in using the word “car¬ 
rier”, Section 1, First, did not mean parts of a carrier. Its 
refusal to subdivide a carrier in determining the proper 
bargaining unit was not an oversight but was deliberate, 
as conclusively shown by the many committee hearings at 
which this very phase was discussed, all of which has been 
covered in great detail in the brief of the Mediation Board 
and will not here be repeated. 

It is not necessary to resort to “implications” mentioned 
in Appellant’s Brief (p. 39) to determine what the Act 
means. One of the many weaknesses of the Appellant’s 
contention may be found in their argument under point V, 
p. 39, by contending that a majority of those involved in a 
dispute determine the definition of “carrier” by the state¬ 
ment: 

“It is the majority of those involved in a dispute 
which is to determine representation. Those involved 
i in the dispute may be only those working in one yard 
or in one operating division of a railroad.” 


The Appellant’s argument seems to be that if every yard 
held a separate contract or was a separate managerial di- 
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vision, an election could be held in this yard every time 
there was a dispute among its employees, or if a yard were 
a part of an operating division no election could be held on 
the entire operating division because the dispute would be 
limited to the particular yard. The term “Operating Di¬ 
vision” is somewhat nebulous. Is it based on the territory 
managed by a division Superintendent, an Assistant Super¬ 
intendent or a Yardmaster whose territory is confined to 
one yard? It is submitted that an attempt by the Board 
to apply the definition of the term “carrier” to anything 
as flimsy or uncertain as an operating division would not 
only be productive of the widespread chaos and confusion 
referred to by the Appellant but would be contrary to the 
express intentions of Congress as contained in the Railway 
Labor Act. 

The Appellant contends (p. 40): 

“* * * it ignored the plain definition of a carrier 
which is set forth in Section 1, First, which in part 
provides that the term ‘carrier’ includes ‘any company 
which is directly or indirectly owned or controlled by 
or under common control with any carrier by rail¬ 
road’ ” 

and proceeds to argue that by express definition the Michi¬ 
gan Central Railroad is controlled by the New York Cen¬ 
tral Railroad and is, therefore, a carrier. 

But let us consider this, together with the part omitted 
from the definition of carrier by the Appellant, as follows: 

“* * * and which operates any equipment or facilities 
or performs any service (other than trucking service) 
in connection with the transportation, receipt, delivery, 
elevation, transfer in transit, refrigeration, or icing, 
storage and handling of propertv transported bv rail¬ 
road •* *” 

The fallacy of this argument is apparent, because when 
the part quoted is taken with the part omitted, beginning: 
“And which operates any equipment * * *” it is evident 
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the Michigan Central does not come within this category, 
because it does not operate any equipment . 

The Appellant, p. 41, claims the Board’s definition of a 
carrier to be in direct conflict with the proviso in Section 
1, Fifth. This argument is without merit, because the 
Board did not give a definition but stated in its first an¬ 
nual report: 

“The Board has ruled generally that where a subsid¬ 
iary corporation reports separately to the Interstate 
Commerce Commission, and keeps its own payroll and 
seniority rosters, it is a carrier as defined in the Act, 
and its employees are entitled to representation sep¬ 
arate from other carriers who may be connected with 
the same railroad svstem”. 

V 

It thus appears that this is not a definition, but a general 
ruling. However, the segments, which the Appellant claims 
should not be combined, do not furnish separate operating 
reports to the Interstate Commerce Commission with the 
exception of The Boston and Albany and this is only done 
at the request of the Interstate Commerce Commission be¬ 
cause of the statistical importance of this road in the New 
England area. The New York Central Railroad furnishes 
the Interstate Commerce Commission with one operating 
report covering all of its leased lines although separate 
financial reports are furnished for the lessors and separate 
accident reports signed by the General Claims Attorney 
of the New York Central Railroad; these obviously being 
filed separate for ease in compilement of the accident data. 

The lessor companies likewise do not keep their own pay¬ 
roll records and in many cases seniority rosters are merged. 
(Findings of Fact by the Court par. 3, App. p. 89 and par. 
6, App. p. 90). An examination of the Appendix contain¬ 
ing pertinent parts of the testimony and Findings of Fact 
will show that the Board considered many other factors in 
addition to the reports furnished the Interstate Commerce 
Commission. While this fact is felt to be a sufficient answer 
to the so-called “conflict” between the Board’s general 
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ruling and Section 1, Fifth, an examination of this Section 
shows that it relates to crafts and is simply an effort to 
prevent the detailed classification of the Interstate Com¬ 
merce Commission from being an absolute bar to different 
classifications by employee organizations. It will be noted 
that this Section relates to the Interstate Commerce Com¬ 
mission and not the Mediation Board and that even if Sec¬ 
tion 1, Fifth, had the full prohibition claimed by the Ap¬ 
pellant, which is expressly denied, the Mediation Board 
would still have the right to consider reports filed with the 
Interstate Commerce Commission as one of the factors in 
defining a carrier. There is no evidence that the Board 
4 ‘depended entirely” on the orders of the Interstate Com¬ 
merce Commission as claimed by the Appellant. 

If the full effect claimed by the Appellant were applied 
to Section 1, Fifth, it would render meaningless Section 2, 
Ninth, which makes it the duty of the Board “ * * * upon 
request of either party to the dispute, to investigate such 
dispute and to certify to both parties, in writing, within 
thirty days after the receipt of the invocation of its ser¬ 
vices, the name or names of the individuals or organiza¬ 
tions that have been designated and authorized to repre¬ 
sent the employees involved in the dispute, and certify the 
same to the carrier”. 

The Appellant’s comment given as their third reason 
for stating the Board ignored the definition of carrier is 
without merit. The purpose of Section 2, Third (supra), 
is plainly to prevent influence or coercion in the selection 
of representatives by either party to the dispute. 

The Appellant contends, p. 42, that if the Interstate 
Commerce Commission relieved the Michigan Central from 
the obligation to make a separate report and the railroad 
eliminated a separate payroll and separate seniority ros¬ 
ter, then the yardmen would be denied the right to a sep¬ 
arate representation. This argument ignores the follow¬ 
ing facts: 
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1. Reports of the Interstate Commerce Commission are 
only a number of things considered by the Mediation 
Board. 

2. The Michigan Central does not file separate operating 
reports to the Interstate Commerce Commission. 

3. The extreme improbability of the Interstate Com¬ 
merce Commission requesting a separate operating re¬ 
port from a geographical segment of a carrier espe¬ 
cially when this segment operates no equipment and 
has no operating employees. 

If the Appellant’s position were accepted every time the 
managerial division of a railroad were changed a new elec¬ 
tion could be held unless the dispute were confined to a 
yard in which case the election would be limited to the yard 
alone. The acceptance of such a construction would be to 
ignore the plain and obvious purpose of the Railway Labor 
Act as well as the expressed definition of the term “car¬ 
rier.” 


CONCLUSION. 

For the reasons herein given it is respectfully submitted 
that the judgment of the Court below should be affirmed. 
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